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ADDENDUM: 

In a decision dated August 9, 2017, the undersigned Arbitrator found that 

the Company’s actions in applying the California Kin Care law in the instant case 

over the contractual language in Article 13.B were improper.  The Company's 

decision to provide the Grievant with 15.7 hours of sick leave on January 8, 

2017, as required under California law rather than the 8 hours of sick leave 

provided for in Article 13.B was a violation of the parties’ CBA, the Arbitrator 

found.   

By way of remedy, the Arbitrator directed the Company to reimburse the 

additional 7.7 hours of sick leave it deducted from the Grievant’s sick leave bank 

for his absence on the date in question (and to make whatever other adjustments 

to the Grievant’s pay/leave that result from this change).  

On August 14, 2017, the Company contacted the Arbitrator by way of 

letter seeking reconsideration and/or clarification of the decision and award.  In 

its letter, the Company notes that since 7.7 hours of the Grievant’s absence were 

not “covered” by the California Kin Care law the Grievant should be issued one 

attendance point for a Reported Personal Absence.   

According to the Company, Article 23 of the CBA classifies any call-in 

other than the employee’s own personal illness as a “Reported Personal 

Absence” that should result in one discipline point.  Since the Arbitrator has 
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directed the Company to reimburse the Grievant’s sick leave bank by 7.7 hours 

leave, then the Company is therefore required to also issue the Grievant one 

discipline point as this unprotected portion of sick leave is a Reported Personal 

Absence. 

The Company further requests a stay of the Arbitrator’s decision and 

award, noting that the parties are currently awaiting guidance from the State of 

California regarding the application of the Kin Care law.  It notes that Southwest 

Airlines asked the DLSE on June 16, 2016, for an opinion letter on the issue in 

dispute.  Since the DLSE has not yet issued a guidance opinion to the parties, 

the Company requests that the Arbitrator stay the award until further guidance 

has been issued by the responsible State of California agency. 

In a letter dated August 18, 2017, the Union dismissed the Company’s 

assertions, arguing that the Company is attempting to re-litigate the underlying 

dispute between the parties.  According to the Union, there is no need to address 

the “uncovered” 7.7 hours of leave.  If, as in this case, an employee calls in sick 

for a 15.7 hour work shift, part of which is not covered by the Kin Care law, the 

employee’s sick leave bank is nonetheless only to be charged 8 hours, the Union 

insists.  There is no need to address the outstanding and “uncovered” 7.7 hours, 

nor is there any requirement that the Grievant be assessed a discipline point for 

being absent for these 7.7 hours, the Union maintains.    
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After carefully considering the parties' respective arguments, the Arbitrator 

reaffirms his earlier decision and award.  In his earlier decision and award, the 

Arbitrator recognized the potential incompatibility issue faced by the Company in 

attempting to apply the California Kin Care law and Article 13 of the CBA.   

Nonetheless, the Arbitrator found that “there is not sufficient evidence that 

the California Kin Care has rendered Article 13.B of the CBA invalid.” (Page 24).  

Absent a ruling from a state/agency that definitively provides that the Company 

must enforce the Kin Care law in the manner the Company asserted, the 

Arbitrator found that he was compelled to follow the clear and express language 

of the parties’ CBA (Page 25).   

It was the Arbitrator’s expectation that, following the reimbursement of the 

“uncovered” 7.7 hours to the Grievant’s sick leave bank, the Company would 

have assessed the Grievant an attendance point for the “uncovered” leave.  

Where the Grievant elected not to exercise his sick leave hours for a protected 

reason under the California Kin Care law, he in effect was choosing to have 

these 7.7 hours of leave uncovered for that particular date.   

The parties’ CBA provides that an employee will receive an attendance 

point for a Reported Personal Absence “for whatever reason, other than his 

personal illness.”  Since the Grievant chose not to have this entire period of 

absence considered protected sick leave under the Kin Care law, the Company 
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therefore has the right to deem that uncovered period a Reported Personal 

absence.   

The Arbitrator believes that the Company has the right to assess 

attendance points for the 7.7 hours of uncovered absence on January 8 in 

accordance with the attendance procedures of the CBA.  Given that the Arbitrator 

found in his earlier decision and award that the provision of the CBA apply in the 

instant case – and not the Kin Care law – this is the inevitable result that follows 

on from the Grievant’s decision not to have the entire period of leave categorized 

as protected sick leave.   

It would be improper for the Grievant to claim only part of his absence be 

sick leave protected under the Kin Care law and, at the same, time insist the 

uncovered leave not be considered a RPA.  To permit this approach would 

essentially allow the Grievant to claim the entire 15.7 hours of leave (8 hours 

protected sick leave and 7.7 unprotected leave) and yet only be charged 8 hours 

against his sick leave bank. 

This approach would essentially permit the Grievant to get the 7.7 hours 

reimbursed to his bank, but at the same time not be penalized for taking leave 

not covered by the contract.  Quite simply, the Grievant cannot be permitted to 

have it both ways on this issue.  For that reason, the Arbitrator finds that the most 



6 

appropriate course of action is for the Grievant to be assed an attendance point 

for the uncovered 7.7 hours of leave on January 8.  

That said, the Arbitrator recognizes that it may be inconsistent to assess 

penalty points to the Grievant at this time given that the Company is awaiting 

guidance from the California state agency responsible for these matters.  The 

Arbitrator believes that the best course at action at this juncture is for the 

decision and award to be stayed pending a definitive ruling by the DLSE. 

While the Arbitrator believes that the Grievant may under the CBA be 

subject to an attendance point for his uncovered 7.7 hours absence, he 

nonetheless finds that the Grievant should not be presumptively assessed a 

penalty point at this time – at least until there is a definitive ruling form the DLSE 

on this matter.  For that reason, and for the reasons outlined above, the Arbitrator 

rules that the decision and award should be stayed at this time until further 

guidance from the DLSE has been provided to the parties. 
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