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Transport Workers Union of America, Local 555 ("Union")

and Southwest Airlines Co. ("Employer" or "Company") are parties

to a collective bargaining agreement covering ramp, operations,

provisioning and freight agents, effective June 14, 2001
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("Agreement"). The Agreement provides for the arbitration of

unresolved grievances. Pursuant to the Agreement, the parties

appeared before the undersigned on May 3, 2006 in Dallas, Texas,

for a hearing on the grievance described below. The parties had

full and fair opportunity to present evidence and argument, to

engage in the examination and cross-examination of sworn (or

affirmed) witnesses, and otherwise to support their respective

positions. The record was deemed closed on August 7, 2006 upon

the Arbitrator's receipt of the parties' closing Briefs and

Company Exhibits 13A and 13B, which were the video footage shown

at the hearing.

ISSUES

At the hearing on May 3, 2006, the parties agreed to

submit the following issues for arbitration:

(1) Was there just cause for the termination of

? If not, what shall be the remedy?

(2) Was there just cause for the termination of

? If not, what shall be the remedy?

BACKGROUND

and , the Grievants, were

employed the Company for nine and one-half years and six years,

respectively, working as Provisioning Agents in Sacramento. They

were terminated effective February 1, 2006 for alleged time abuse

and violation of the Rules of Conduct. Specifically, the Company
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contends that on Saturday, January 21, 2006, Ms. left the

premises without permission at some point between 8:30 and 9:00

PM and did not return, though her shift would have ended at 9:45

PM. She is alleged to have had Mr. swipe her time card1

as he exited the property at 9:46 PM. Mr. is charged with

swiping another employee's time card. The instant grievance

followed to protest these terminations.

The Company contends that swiping another employee's

time card and leaving work without authorization are terminable

offenses. The Company urges that Ms. engaged in theft of

time and Mr. facilitated that by swiping her card. The

Company maintains that on November 16, 2004, it issued a

memorandum to all employee notifying them that termination would

result for time abuse, including leaving work early without

permission or swiping another employee's time card. Thus, the

Employer asserts that both Grievants had actual knowledge that

the Company treated theft of time or swiping another employee's

time card as terminable misconduct. The Company asserts that on

January 21, 2006, Ms. left work early without permission,

and Mr. was seen at the time clock at the time two cards

were swiped. After an investigation, the Company determined that

Mr. had swiped his own time card as well as Ms. 's.

The Company fired both employees for time card abuse. The

Company urges that the Grievants' explanations are nonsensical

-1 It is understood that employees actually swipe their
identification badges as their "time cards."
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and should not be credited. The Company insists that the

terminations were proper and it asks that the grievance be

denied.

The Union, on the other hand, urges that the Grievants

did not engage in the misconduct alleged. The Union maintains

that the Company had a flawed investigation which resulted in a

denial of due process to the Grievants. The Union contends that

Ms. was present for her entire shift and that she swiped

her own card to exit the premises at 9:46 PM. Mr. swiped

his own time card at 9:46 PM and they then entered Mr. 's

car and left the premises together. The Union therefore asserts

that Mr. did not swipe Ms. 's time card and he engaged

in no wrongdoing whatsoever. The Union asks that both Grievants

be reinstated and made whole for lost wages, benefits, overtime

and seniority.

DISCUSSION

The instant case concerns the discharge of Ms.

for allegedly leaving work without permission and for having Mr.

swipe her time card. Mr. 's discharge was for

allegedly swiping Ms. 's time card. The Arbitrator finds

that by memorandum dated November 16, 2004, the Company advised

employees that discharge would result for time abuse. The

memorandum (Company Ex. 3) stated, in pertinent part:

This is certainly not the type of letter that either of
us wants to send to Employees, but in this situation,
it is absolutely necessary. We recently learned that
some of our Employees have been engaging in various
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forms of fraudulent activity related to timekeeping,
such as using duplicate ID cards, using fake ID cards,
having one Employee swipe the time clock for another,
and/or leaving work without authorization. It is
alarming how often Employees are claiming and receiving
pay for time they have not worked. Plain and simple,
this is theft. It is stealing from all of us through
our profits and Profit Sharing, not to mention that it
erodes our wonderful Culture, and threatens all our job
security.
• • - Effective immediately, any Employee who is found to
engage in this type of activity will be terminated....
(emphasis in original)

Trey Newman testified that this memorandum was sent to

all employees, was posted in the breakroom and a copy was given

to each employee in his/her mailbox. The Arbitrator therefore

finds that employees, including the Grievants, had actual notice

that time card misuse or time abuse would be grounds for

immediate termination. The Arbitrator further finds that the

Employer's rule is reasonable and has a business justification.

Thus, termination for violation of this rule can be appropriate.

The Company Rules of Conduct (Company Ex. 4, 5) state,

in pertinent part:

...Any violation of the following will be grounds for
disciplinary action. Discipline may range from a
reprimand to discharge, depending on the particular
violation and the circumstances. . ..

k k k

6. Unauthorized absence or leaving work without
permission.

k k k

13. Act of theft or dishonesty, including knowingly
presenting to the Company falsified documents.

Thus, the Rules of Conduct also notify employees that it is a

terminable offense to leave work without permission or to engage

in theft of time.
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The remaining question is whether the Grievants

violated the Employer's time card policy and Rules of Conduct.

For the reasons set forth below, the Arbitrator finds that the

Employer has failed to prove that Ms. left work early or

that Mr. swiped her time card for time when Ms. was

not at work.

Certain essential facts are uncontroverted. At the

time of the incident in question, Ms. and Mr. were

engaged. On Saturday, January 21, 2006, Ms. worked on the

1:15 PM to 9:45 PM shift, and Mr. was working a double

shift (i.e., 5:15 AM to 1:30 PM, and 1:15 PM to 9:45 PM). The

record is also clear that provisioning employees are required to

clock in and out.

The burden of proof in a discipline case rests with

the Employer. Therefore, the Company must establish that Ms.

left work early without permission and that Mr.

swiped Ms. 's time card when she was not at work. The main

accusations of wrongdoing against Ms. stem primarily from

the testimony of and Thomas Slaughter III.

Accordingly, the Arbitrator now turns to their testimony.

Ms. testified that she was present in the

breakroom and heard a conversation between Ms. and

in which the Grievant said she was hungry and would go

to the AM/PM (convenience store) to buy some corn dogs.

testified similarly regarding this conversation and

added that he did not see Ms. again that night. On cross-
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examination, Ms. then recalled the conversation as the

Grievant saying she may go to get corn dogs. Ms.

testified that after the corn dog conversation, she did not see

where Ms. went, but she did see Ms. later that night

and, at that time, the Grievant was seated in her truck.

Specifically, Ms. testified that she saw the Grievant get

into her car and leave the lot between 8:30 and 9 PM. Ms.

asserted that the Grievant was wearing a Company uniform at that

time which had "SWA" printed on the back. Ms. also

explained that there was one other car in the Company lot at the

time; it was Mr. 's old pick up truck. Ms. stated

that she did not see Ms. again that night.

Ms. next testified that she went upstairs to the

supervisors' office and told Thomas Slaughter that "everyone is

back and was going to the AM/PM and would be back in a

little while. " Approximately ten or fifteen minutes later, Ms.

went to the supervisors' office again, looked up and said,

"Oh, it's time to go." Ms. then described in detail the

path from the supervisor's office to the time clock. Photographs

and videos were offered into the record to depict the physical

plant of the Provisioning Department.

The Arbitrator notes from the photograph (Company Ex.

6C), the testimonial record and the videos (Company Ex. 13A, 13B)

that the supervisors' office is located up a flight of stairs on

the second floor. The supervisors' office overlooks the

warehouse area almost like a catwalk around an atrium. The
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supervisors' office, there is a set of double doors on the main
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level which leads to the liquor room (Company Ex. 6D). If one

walks straight ahead and slightly to the left after the stairs,

one passes the beer cage and stacks of soda. The photograph

shows, and Ms. testified, that after the beer cage there

is a walkway. If one makes a sharp right turn, one enters a

small hallway that has the time clock on the right wall. (Company

Ex. 6E). The employee would face the right wall to clock out,

and then turn 180 degrees to walk a few steps to the door to exit

the facility. The Arbitrator describes the physical plant,

because it must be noted that from the supervisors' office on the

second floor, one cannot see the time clock. Similarly, from the

main level at the foot of the stairs from the supervisors'

office, one cannot see the time clock. An employee must walk

past the beer cage and make a 90 degree right turn to enter the

corridor that has the time clock. Thus, unless someone is

standing in the short corridor from the end of the beer cage to

the time clock, one cannot see the time clock. Further, from the

beginning of the short corridor to the time clock, one cannot see

the exit door. The Arbitrator finds that unless someone is

standing in very close proximity to the time clock, one could not

see who was leaving the building.

Ms. testified that she and Mr. Slaughter were

talking at the beer cage when Mr. was clocking out. She

testified that she heard "two swipes." The record is uncontro-
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verted that the Kronos time keeping machine in use in January-

2006 made a beep sound as a card was swiped. A significant part

of the Company's case was that there were "two swipes, two beeps,

and one person. "

Ms. explained that as she walked into the

corridor which leads to the time clock, she saw Mr. 's hand

coming down to his side as though it was the conclusion of the

swiping motion from swiping a time card. She acknowledged that

she did not see him swipe any cards, and certainly not two cards.

Nevertheless, Ms. testified that after Mr. swiped

the time cards, he exited through the doors that led to the

parking lot, and his truck was parked right in front of the door.

She saw Mr. get into his truck and sit there briefly, and

then leave. Ms. stated that she did not see anyone else

in Mr. 's car. Ms. testified that as she saw Mr.

open the door of his car, she was about to clock out and

she said to Mr. Slaughter, "I hope he didn't do what I thought he

may have done -- two swipes and one person."

Taking Ms. 's testimony to this point, the

Arbitrator first finds that Ms. did not testify to seeing

Mr. swipe any time cards; she testified that she heard the

beep that accompanies a swipe, and she distinctly heard two

beeps. The Arbitrator further finds that Ms. did not

testify that she saw Mr. open the door to leave the

facility. Ms. explained that the door has a "crash bar"

which makes a noise when it is pushed to open the door. She
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testified that she did not hear the door open when Mr. was

at the time clock; she only heard it open when Mr. exited.

From this, Ms. apparently deduced that no one had exited

the property just before or with Mr. . However, the

Arbitrator finds that Ms. 's deductive reasoning cannot

overcome the logical explanations offered by Ms. and Mr.

, as discussed fully below.

Ms. next testified that when she saw Mr.

leaving the facility, she saw that Mr. 's car was the only

one in the lot; Ms. 's car was not present. The Arbitrator

finds the testimony of Ms. 's daughter to be dispositive in

explaining that she had taken Ms. 's car at a point earlier

in the shift.

For the reasons set forth below, the Arbitrator finds

that Ms. 's testimony is based on conjecture rather than

reliable observation. In addition, her testimony was inconsistent

on direct and cross-examination which rendered its reliability

suspect. First, Ms. testified on direct examination that

she heard Ms. tell Mr. that she was going to the

AM/PM to get corn dogs. On cross-examination, Ms.

testified that the Grievant said she may go to the convenience

store. The Arbitrator finds that Ms. 's belief that the

Grievant had a previously announced intention to leave the

premises weighed heavily in 's ultimate conclusion that the

Grievant actually had left the facility.

Further, Ms. testified that she was "right
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behind" Mr. , but she was surprised by what she saw so she

did not immediately swipe out. The Arbitrator finds the

documentation in the record to be clear that Mr. and Ms.

had departure times recorded by the Kronos clock at 9:46

PM. Ms. and Mr. Slaughter had time swipes out at 9:48 PM.

If Ms. had been "right behind" Mr. , then a lag of up

to two minutes to swipe out is a significant amount of time. Ms.

did not testify to taking any actions so as to occupy two

minutes of time, except standing in disbelief. The Arbitrator

therefore concludes that Ms. was not "right behind" Mr.

. Rather, she was in the area of the liquor room and Mr.

was not in her line of sight when she heard the swipe. In

the moments it would have taken her to walk past the beer cage

and make the right turn to walk into the corridor approaching the

time clock, Ms. clearly would have had enough time to take

the two steps to wait by the door for Mr. .

Mr. Slaughter testified that he spoke with Ms. at

approximately 8:15 or 8:30 PM on January 21st when she called to

ask him to move a truck so she could dump trash in the dumpster.

He then had a conversation with Ms. , which he estimates to

be between 8:45 and 9:00 PM, in which Ms. told him that

all the employees were back for the night except Ms. , who

was going to the store to get some corn dogs. Mr. Slaughter

explained that employees are required to get permission before

they leave the premises, and he was annoyed that Ms. had

not asked his permission. He explained that at approximately
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9:20 or 9:25 PM, he looked out the front door to see if Ms.

's car had returned to the parking lot, and it was not

there. He went back to his office on the second floor and sat

talking with Ms. until it was time to leave. Mr.

Slaughter stated that as he was coming down the stairs from the

second floor offices to the first floor, he saw Mr. coming

out from the doors leading to the liquor room. Mr. Slaughter

testified that when he got to the beer cage, he heard two swipes

at the time clock. He then rounded the corner from the cage to

the corridor approaching the time clock and he saw Mr. at

the time clock. Mr. Slaughter testified that Mr. left the

premises, got into a car and stayed in the car for approximately

forty seconds and then drove away. According to Mr. Slaughter,

Ms. said something like, "I can't believe he did that."

Mr. Slaughter candidly testified that he did not see Mr.

swipe the time card.

The Arbitrator notes that Mr. Slaughter did not testify

to seeing Mr. exit the building, though he did testify that

he heard the loud sound of the door opening to exit the facility.

Mr. Slaughter asserted that he saw Mr. open the drivers'

side door of the car, and he did not see anyone with Mr. .

In evaluating Mr. Slaughter and Ms. 's testimony

regarding their observations that evening, the videos offered

into the record weighed heavily. The Company offered photographs

and two videos of the premises: one video taken in daylight and

one taken at night. (Company Ex. 13A, 13B). The Union offered
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into the record a video with a night view of the premises.

(Union Ex. 3). The Arbitrator has carefully considered this

evidence and finds that the night visibility from the warehouse

to the parking lot is extremely limited. Accordingly, for the

reasons set forth below, the Arbitrator finds that while Ms.

may have seen that someone got into Ms. 's car and

drove away earlier in the evening prior to quitting time, it was

not the Grievant. The Arbitrator finds the Union's video, as

narrated by Heard Bryant, to be compelling. First, Mr. Bryant's

testimony was clear, precise and credible. He did not try to

embellish his testimony to talk about what he knew to be present

from daylight views of the premises. Rather, he testified in

great detail about the images on the video. For example, Mr.

Bryant demonstrated that he stood in the breakroom near the

window where Ms. stood when she allegedly saw Ms.

enter her car and leave the premises. Mr. Bryant held a video

camera in front of him and was able to show the glare on the

screen and the reflection of the vertical blinds. His video was

taken with the lights in front of the window in the breakroom

turned off. Mr. Bryant testified that when the lights were on,

the glare on the tinted windows made it impossible to see

anything outside the windows. There is no testimony from Ms.

that the lights in the breakroom were off when she

allegedly saw Ms. leave the premises and drive away. Thus,

Mr. Bryant's video gives the Company every benefit of the doubt

by showing the maximum visibility Ms. could have had in
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the evening, though it is likely that she had even less

visibility because the lights would have been on in the

breakroom.

Mr. Bryant asked to wave to him as

entered his car which was parked in front of the glass doors to

the Provisioning Department, i.e., less than three feet from the

exit doors by 's estimation, and in the approximate

location where Mr. 's truck was parked on the night in

question. The video taken from the breakroom shows a screen that

is almost completely dark, except for a few lights in the

distance and some linear shadowing on the right side of the

screen, which Mr. Bryant testified was the vertical blinds. A

light is seen far in the distance, which Mr. Bryant testified was

a truck riding horizontally across the screen. Then, two

headlights appear close to the building and the headlights are

seen moving away from the bottom of the screen--clearly a car

backing away. At no time could anyone be seen getting into the

car, nor seated in the car. Mr. testified that at Mr.

Bryant's request, he walked to the passenger side of his car,

placed his bag in the car and then walked to the driver side. He

waved as he got into his car; in fact, he made faces for the

camera. On the video, no person was visible walking around the

car or getting into the car. Only the headlights were visible as

the car pulled away from the building.

The Company-produced night video also demonstrates that

the area of the time clock is relatively dim at night and the
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green face of the time clock appears luminescent. As one looks

out the glass door from the time clock, the parking spaces

directly in front of the door are visible, but the rest of the

area is quite dark.2

From the very persuasive demonstration from both night

videos, the Arbitrator finds that from the breakroom windows, Ms.

could not have seen anything specific in front of the

warehouse. The Arbitrator is fortified in this conclusion by

some other facts. On cross-examination, Ms. confirmed

that she had testified at the System Board of Adjustment that she

saw the "SWA" logo on the back of Ms. 's uniform as she

entered her car in the parking lot. Ms. was adamant that

it was Ms. because she saw the SWA logo on the back of the

jumpsuit of the person getting into the car. Ms. brought

to the hearing the only jumpsuit she has. It is a navy blue

jumpsuit, with no markings on the back whatsoever. The Company

"wings" and the words "Southwest Airlines" are embroidered on the

left chest area of the jumpsuit. Thus, Ms. could not have

seen Ms. in a jumpsuit with "SWA" on the back. The

Arbitrator therefore finds that Ms. 's testimony is not

credible.

With respect to the presence or absence of Ms. 's

car, her daughter, , testified at the arbitration

It bears mention that the Company's video was made on
April 26, 2006. The events in issue occurred in January. If there
is any difference in the level of natural light at night between
January and April, the Arbitrator's conclusions regarding the lack
of visibility can only be heightened for a January incident.
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that she came to the warehouse between 8 and 8:30 PM and took her

mother's car. Ms. did not see her mother before she took

the car. The Arbitrator credits Ms. 's testimony for a

number of reasons. First, Ms. was clear in the range of

time she came for the car because she came after work. Second,

Ms. 's use of the car was part of the reason that Ms.

and Mr. argued that night. That part of the story is

relevant.

Ms. testified that she finished her flights by

8:30 PM. (Parenthetically, Mr. testified that on

Saturdays, and other times of non-peak travel, the provisioning

employees usually finish their work 1.5 hours before the end of

their shifts.) Ms. explained that she went to the

warehouse to dump the trash and park her truck for the night.

She then went to the mop room to drop off her mop, and she

noticed that the sink was about to overflow. She went to look

for a supervisor to report the clogged sink. In the course of

looking for a supervisor, she went to the breakroom and saw Ms.

and Mr. . Ms. stated that she told

and to tell Mr. Slaughter, if they saw him, that the

sink in the mop room was about to overflow. Ms. testified

that she went to the refrigerator in the breakroom to look to see

if there was mustard, and then she turned to Mr. to ask

if the AM/PM still had "the 2 for 99" corn dogs?3 According to

The addition of this detail, so seemingly irrelevant, is a
basis for corroborating that he and the Grievant had
a discussion about getting corn dogs from the AM/PM convenience
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Ms. , she never said that she was going to get the corn

dogs, just that she was thinking about going.

Ms. testified that her work was completed for the

night, and she saw Mr. , so she helped him put ice in his C

Company vehicle and finish his work. Ms. stated that she

asked Mr. if they could go get corn dogs, and he said she

must wait until the end of the shift. She testified that she

opened the ice room door for Mr. and then walked off to the

stairwell behind the time clock where she sat approximately four

steps up and cried. She estimated that this occurred after 9 PM,

and that she sat there for approximately 20 minutes. Ms.

explained that she was crying because she was upset that she and

Mr. were arguing.

On this point, Mr. testified that he was angry

that the Grievant's daughter, , had borrowed Ms.

's car, because the Grievants were engaged and their

insurance did not cover anyone driving their cars other than the

Grievants. Because Mr. was angry about the car situation,

he told Ms. that she could go to the store after the shift

if she wanted corn dogs, but he would not give her his car to

make that trip.

The Arbitrator finds that these details are believable.

First, Ms. testified that she intended to leave to get corn

dogs when all of the work was completed on Mr. 's truck,

because she had finished all of her work and had not had a lunch

store.
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break. If Ms. were fabricating her story and trying to

present herself in the most favorable light, she would not have

even planted the suggestion that she intended to leave the

facility. Thus, Ms. 's testimony has the ring of truth. In

addition, what Ms. described as "harsh words" between the

Grievants serves as the predicate for Ms. being so upset

that she secreted herself in a staircase and cried. It is quite

believable to the Arbitrator that Ms. sought privacy to be

upset. First, the Company's witnesses testified and the

Arbitrator finds that Ms. did not spend much time in the

breakroom. The Arbitrator further credits the testimony of

that Ms. was the object of rumors and criticisms by

her fellow employees. Ms. testified to complaining about

acts of harassment early in her career and to unkindness from

Trey Newman. The Arbitrator views these matters only in the

historical context that the Grievant felt she had things to

complain about, and some of her coworkers called her a "drama

queen." From this background, it is not a surprise that the

Grievant chose to find a private space to vent her emotions over

her argument with her fiance.

Ms. next testified that when she was in the

stairwell, she heard Mr. saying good night to everyone

and she heard and swipe out. She next heard Mr.

's footsteps, and she stood up from her place in the

stairwell. According to Ms. , Mr. swiped his time

card, then she swiped hers, and they exited the building as Mr.
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held the door for her. Ms. denies leaving the

premises at any time during her shift and she denies allowing

anyone to swipe her card for her.

The Arbitrator credits Ms. 's testimony that from

the stairwell, she could hear Mr. and swipe

out, and then she heard Mr. 's footsteps (he testified that

his shoes squeaked), so she came down the steps on which she had

been seated.

The Kronos time records reveal that and

each had swipe out times of 21:45 (Company Ex. 2D,

2E). This fact is significant, first because it corroborates Ms.

's testimony that right after she heard and

swipe out, she heard her fiance's squeaky shoes and she

immediately went the few steps to the time clock. As previously

noted, Ms. and Mr. had swipe times of 21:46.

Further, Ms. implied that since she heard two

beeps in rapid succession, she deduced that Mr. swiped Ms.

's time card. Yet, and swiped out within

sixty seconds (or less) of one another, so that they had

identical swipe out times, and there was no claim that either

or had swiped the other's time card. The

Arbitrator concludes that it is clearly possible for two

employees to swipe out in rapid succession and to achieve the

same time card swipe.

Ms. testified that Mr. swiped his card and

then she swiped her card. She testified that he held the door

for her and they left the warehouse. She walked to the passenger
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side of his car where he opened the door for her. She got into

the car and she closed the car door as he walked around to the

driver's side and entered the car. They then left the facility.

Mr. testified that on January 21st, his last

flight arrived at approximately 8:25 PM (it was late), and he

returned to the warehouse at approximately 8:45 PM after dumping

trash. He explained that he then backed the Company truck to the

roller side of the beverage section of the warehouse and he

noticed that Ms. 's car was gone. He saw Ms. and

asked her where her car was, and he learned that her daughter had

taken the car. Mr. testified that he got upset because

they were engaged and their insurance only covered the two of

them as drivers.

Mr. testified that he walked away to get products

for his truck, and as he started to get ice, Ms. asked him

if they could go get corn dogs from the AM/PM. He replied, "No,

wait till the end of the shift." At that point it was between

8:50 and 9 PM. They headed toward the freezer and exchanged more

words. Mr. testified that he locked the Company car, put

away his mop and went to the breakroom where he saw and

. He did not see Ms. at that point, and she did not

leave with his personal car. Mr. testified that and

then left the breakroom, and he was the last to leave. As

he walked to the time clock, he saw looking up

toward the second level and talking to Mr. Slaughter. Mr.

testified that his shoes squeak and that Ms. heard him as
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he walked to the time clock.

Mr. testified that at the time clock, he

swiped his card first, and Ms. swiped her card

immediately thereafter. He held the door open for his fiancee

and they left the building. Mr. testified in detail to

the gesture he and his fiancee had if they were upset--she

walked out the door first and brushed up against him and he

followed closely behind in a "spooning" gesture. He testified

that he opened the passenger door for Ms. , but did not

close it. He walked to the driver's side, got in and

immediately drove away.

The Arbitrator finds Mr. 's testimony to be

detailed and credible. Again, Mr. could have

embellished details, like closing the door for his fiancee,

which would have made him look more gallant, but he did not do

so, and that lends an air of credibility to his testimony.

Further, the details about the couple's personal gestures to

one another did not have to be told; no one else testified to

seeing that. Thus, Mr. 's detailed testimony which was

unshaken on cross-examination also had the ring of truth.

Further, Mr. testified that interior lights do not come

on in his car when the door is opened. Ms. had

testified that the windows of his truck are not tinted and

that she could see inside the truck to know that no one else

was in the truck with Mr. . The Arbitrator credits the

testimony of Mr. and concludes that it would be
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difficult to see inside of the truck at night.

The Arbitrator finds that Ms. did not leave the

premises and fail to return. Once she was at work for the

duration of her shift, there was no reason for Mr. to swipe

her time card. In addition, if Ms. had left work early,

she needed to get her swipe card to Mr. for him to swipe

her out. There is no indication that the two saw each other

before approximately 9 PM when Ms. helped him load his

truck. Thus, there was no indication that she gave him her ID to

swipe.

For all of these reasons, the Arbitrator finds that Ms.

and Mr. are not guilty of the misconduct alleged. In

so finding, the Arbitrator notes that if Mr. held the door

for Ms. , that would explain the two swipes and one door

opening/closing sequence which Mr. Slaughter testified to

hearing. The Arbitrator does find that Mr. and Ms.

were inaccurate on one point. It is more likely than not that

Ms. clocked out before Mr. , though they were likely

right next to each other. If Ms. clocked out first, that

would explain Mr. Slaughter seeing Mr. at the time clock,

and it would explain why Ms. did not see Ms. at the

time clock. The Arbitrator finds that there are too many other

details of the Grievants' stories that are credible to warrant

discounting their testimony over this detail. Similarly, there

are too many conjectures and assumptions in Ms. 's
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testimony to warrant crediting her story that she saw the back of

the Grievant's jumpsuit and knew that it was the Grievant who got

in her car and left the premises.

Only one item of importance remains. The Arbitrator

finds Thomas Slaughter's testimony to have been very persuasive.

He had no animus toward the Grievants and his testimony was

detailed and believable. He testified that the got to the time

clock seconds after Ms. and she said, "Did I just see what

I think I saw?" The Arbitrator has carefully gone over Mr.

Slaughter's testimony. He did not say that he saw Mr.

swipe two cards. He simply testified that there were two swiping

sounds in close proximity and only one door opening sound. The

Arbitrator finds that the distance from the time clock to the

exit door is very small-- a matter of a few steps. Therefore, it

would take but a few seconds to swipe a card, turn and then walk

the few steps to the door. Thus, Mr. Slaughter's testimony is

not inconsistent with the Arbitrator's findings.

In finding that the Grievants did not engage in the

misconduct alleged, the Arbitrator rejects the Union's claim that

the Employer's investigation was fundamentally flawed or that the

Grievants were denied due process. To the contrary, the

Arbitrator finds that the Company spoke with the people on duty

on the night in question and sought the Kronos records for

January 21st. The Arbitrator finds that while the Employer's

investigation was not flawless, neither was it so perfunctory as
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to constitute a denial of due process.

In finding that the Grievants did not engage in the

misconduct alleged, the Arbitrator will direct that the Grievants

be reinstated and made whole for lost wages, benefits and

seniority, less interim earnings during the period of the

improper termination. The Arbitrator denies the request for

overtime compensation as that sum is highly speculative. The

Arbitrator will retain jurisdiction in the event that any

questions arise regarding the implementation of the remedy in

this matter.

AWARD

The grievance is sustained. The Employer did not have

just cause to terminate or . Both

employees are to be reinstated and made whole for lost wages,

benefits and seniority. Interim earnings are to be deducted from

the back pay award. The Arbitrator declines to award money for

overtime lost, as it is highly speculative whether the Grievants

would have worked available overtime. The Arbitrator will retain

jurisdiction in the unlikely event that the parties are unable to

calculate the remedy due the Grievants.

Bbnnie/Sidber Weiristock
Arbitrator

August 14, 2006
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State of New York ) ss.:
County of Suffolk )

On this 14th day of August, 2006, before me personallycame and appeared BONNIE SIBER WEINSTOCK, to me known and knownto me to be the individual described in and who executed theforegoing instrument and she acknowledged to^me that she, execthe same. /
/

/
/

/ \

<

/
inotary publie

GARY ALAN WElNSTOCK
NOTARY PUBLIC, STATE OF NEW YORK

No. 01WE6098509
QUALIFIED IN SUFFOLK COUNTY

MY COMMISSION EXPIRES t f/0 /

/




