an accident or incident involving personal injury or damage to equipment, facilities, aircraft,
and/or other property." The Company is convinced that the Grievant knew, or should have known,
of his contact with the aircraft at Gate D-3, and it was his failme to report that incident that
resulted in his termination. After all, says the Company, the Grievant did admit that his truck
caused damage to the Gate D-3 aircraft (Co. Ex. 4). Evidence indicates that the Grievant had been
trained on Forward Galley Back-Off Procedures (Co. Ex. 2), but he also admitted he routinely
failed to follow those procedures. He often backed his truck off toward adjacent aircraft and
routinely came too close to those aircraft. On the clay in question, May 7, 2014, the Grievant failed
to wait for the congestion to clear and after verifying how close he was to the aircraft, tried to
snake his way to the clear anyway. Relying on the Agent X decision (Southwest Airlines,
TWUAgent X Discharge, Case No. LAS-P-0659/06 (May 16, 2006) (Arb. Jennings) (Tab A to
the Company's Post-Hearing Brief), the Company maintains that it can establish not only just
cause, but consistency in treatment.
In conclusion, the Company maintains that it has met its burden of proof to show that
management carefully investigated the incident, that the Grievant was disciplined for "just cause"
and that no disparate treatment has been demonstrated. Therefore, the disciplinary action should
be upheld and the grievance denied in its entirety.
POSITION OF THE UNION
The Union explains that,
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the first place, the Company did not conduct a fair and

complete investigation of exactly what happened that day. That had it done so, it would have
learned from actual witnesses (perhaps the pilot of the B-717) that the Grievant did carefully try to
weave his way around the maze that existed in those congested gate areas. That, in fact, the
Grievant was not negligent, and that he would have reported the incident had he been aware that he
7

sound reasons exist to discipline the employee before taking disciplinwy action. " 1 While 1mmy
authorities do not require that the investigation be exhaustive, or that every conceivable witness be
interviewed, when an investigation is found to be inadequate, many arbitrators conclude that the
just cause standard has not been met. 2 As one arbitrator said:
There is an inherent unjclirness in discharging employees first, then determining
whether they deserve it. The action, once taken, loads the scales with a desire to
justi/jl, and short of arbitration, the burden is put on the employee and the Union to
persuade the Company that the employee is entitled to his job back. 3
See, for example, Brand, N. and Biren, M, Discipline and Discharge in Arbitration, at pp. 41-62
(ABA, 2008 - Second Edition).
As I have stated in prior decisions, any cletennination ofjust cause requires me to make
two determinations and answer one visceral question. Was the employee guilty of misconduct
warranting discharge?

If so, was the discipline imposed a reasonable penalty under the

circumstances of the case? Once the Company makes out a prima facie case, the Union must
plead and prove mitigating factors such as seniority, good work record, lack of notice of rules,
disparate treatment, etc. The underlying question: Diel the Grievant get afair shake?4
I think he did not. It is my conclusion that the Company did not sustain its burden of proof
under even the traditional burden of showing by a preponderance of the evidence just cause for the
termination. Let me explain.
Evidence of Guilt.

I have carefolly considered all the testimony and the evidence, and it

is my profound belief that the Grievant did not realize that he had scraped the wing of the aircraft
in question. Provisioning Supervisor Steven Carnegie's statement (Co. Ex. 1) does not change any
of this. The Grievant's handwritten statement (Co. Ex. 4) does not affect my analysis. The
Grace Indus., Inc., 109 LA 119, 123 (Knott, 1993); Amaco Chem. Corp., 70 LA 504 (Helburn, 1978).
Penn Window Co., 120 LA 298, 305 (Dissen, 2004); GriefBros. Cooperage Co1p., 42 LA 555 (Daugherty, 1964).
3
Aerosol Techniques, Inc., 48 LA 1278, 1279-80 (Smnmers, 1967).
4
Southwest Airlines and TWU Local 555: Agent Y Grievance (Hill, 2012) (Exhibit I to the Company's
PostHearing Briel); Ritchie Industries, Inc., 74 LA 650,655 (Roberts, 1980).
1

2

Due Process. As I have intimated earlier, I think that the initial investigation of this matter
left a lot to be desired. Nobody talked with the pilots who reported the incident, or with any agents
who might have been in a position to observe something.

Management gathered up what

information it thought it needed, then called labor relations to obtain the blessing needed to
terminate the Grievant. While I am not comfortable with sustaining this grievance solely on the
basis that a shoddy investigation has led to a violation of clue process, and here I don't have to do
that, it is a very close question in this case. Suffice it to say that after forty years of experience, I
find that where there has been an incomplete or perfunctory investigation, there more often than
not is a profound reluctance on the part of the Arbitrator to uphold the discipline. The two go hand
in hand. Why? Because, as here, if the matter had been more carefi.11ly investigated, it most likely
would not have resulted in any discipline at all. Certainly not termination.
So while I have some concerns about fundamental fairness, such do not rise to the level
where they would affect my decision about guilt or the appropriateness of the penalty. Because I
have found on this record that there was insufi:icient evidence of guilt, I need not go there.
Appropriate Penalty. Nothing in this decision should be read as my condoning
carelessness or authorizing employees to forego the use of procedures set forth in the Provisioning
Manual as pertain to "Driving & Ramp Safety." That is not the culture on this property. My
decision is limited to these facts, this location, these gates and the evidence before me. I did not
endorse Grievant Agent X's statement in his Statement of Grievance where he declared, in effect,
I did not hit anything, so obviously I was not pe1forming my job in a careless, negligent and
unsatisfactory manner.

The "no harm, no foul" rule does not work well around hundred ton

aircraft filled with people and highly flammable fuel. I also don't condone the apparent view by
the Company that, well, you hit something, so you must have been careless and/or negligent.
11

