












ARTICLE NINE 
TRAINING 

A. Rate of Pay. The Company shall make every reasonable effort to 
schedule employees to attend training classes during their regular shift; 
however, any time spent in working, training, badging, or training, over 
and above the regular shift, shall be considered overtime and shall be at 
the applicable overtime rate. 

B. Day off Status. An employee required by the Company to attend classes 
on the employee's day off shall be paid for the day or days at the 
applicable overtime rate. 

(JX 1 at 22) 

ARTICLE TWENTY 
GRIEVANCE/ SYSTEM BOARD/ARBITRATION 

DISCHARGE and DISCIPLINE 

SECTION ONE 
PROCEDURES 

A. Purpose. No Employee who has passed his probationary period shall be 
disciplined to the extent of loss of pay or discharge without just cause. 

* * * * 
C. Cost of Arbitration. It is understood and agreed that the cost of 

arbitration shall be borne of the losing party. 

(JX 1 at 40). 

G. Fact-Finding Procedures. No covered employee shall be subject 
to discipline involving loss of pay or discharge without having the benefit 
of a fact-finding, with the right to have a union representative present, in 
accordance with the following procedures: 

I. No Suspension. In circumstances where no suspension is 
imposed: 

* * * 
c. The Company shall render its decision (inclusive of any 
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As articulated by the National Academy of Arbitrators, and as I have noted in 
prior cases, there is no question that the primary goal of the labor arbitrator is to effect the 
intent of the parties. Arbitrator Jules Justin, in the often-quoted (albeit dated) Phelps 
Dodge Copper Products Corp. decision, 16 LA (BNA) 229,233 (1951), stated that the 
parties' intent is to be ascertained from the words used in their agreement. In the words 
of Arbitrator Justin: 

Plain and ambiguous words are undisputed facts ... An Arbitrator's function is 
not to rewrite the parties' contract. His function is limited to finding out what the 
parties intended under a particular clause. The intent of the parties is to be found 
in the words which they, themselves, employed to express their intent. When the 
language used is clear and explicit, the Arbitrator is constrained to give effect to 
the thought expressed by the words used. 

Arbitrator Louis Solomon stated the rule regarding clear and unambiguous 
language in the often-quoted Ohio Chemical & Surgical Equipment Co., decision, 49 LA 
(BNA) 377, 380-81 (1987), as follows: 

It is a basic and fundamental concept in the arbitration process that an 
Arbitrator's function in interpreting and applying contract language is to first 
ascertain and then enforce the intention of the parties as reflected by the language 
of the pertinent provisions involved. As a necessary and essential corollary is the 
principle that if the language being construed is clear and unambiguous, such 
language is in itself the best evidence of the intention of the parties. And when 
language so selected by the parties leaves no doubt as to the intention, this should 
end the arbitrator's inquiry. 

Arbitrator Charles LaCugna, in Hecla Mining Co., 81 LA (BNA) 193, 194 (1983), 
likewise declared: 

It is axiomatic in labor arbitration that clear and unambiguous language, 
decidedly superior to bargaining history, to past practice, to probative intent, and 
to putative intent, always governs. 

Also, as stated by Arbitrator Wyman in Clinton County, Iowa, 113 LA (BNA) 
757, 762 (Wyman, 2000): 

The issue, then, is not whether the labor agreement permits a management action 
that has given rise to a grievance, but, rather, whether the action taken is 
prohibited by the labor agreement (or prevailing laws and other regulations). The 
union must prove that the contract ( or law) prohibits a management action .... 
The arbitrator is confined to determining the "rights" of the disputants: What 
does their agreement provide for? That what may be "fair" or "desirable" - even 
"reasonable" - in a collective bargaining agreement, or in a union-management 
relationship, may be - and often is - an emotional matter. But it must remain an 
emotional matter unless or until it is incorporated into the written language of the 
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agreement in objective and unambiguous terms .... It is the responsibility of the 
crafters of contract clauses to draft language that does not leave the matter in 
doubt. If it was the Union's intent to have [a particular provision included in the 
contract], then this intent should have been included in the language [of the 
contract]. The arbitrator, properly, is precluded from putting it there. (Emphasis 
in original). 

With respect to determining whether contract language is ambiguous, Arbitrator 
Robert Mueller, in Community Mental Health Center of Linn County, 78 LA (BNA) 
1236, 1238 (1981), suggested the following test: 

To test whether or not particular provisions of a contract are clear and 
unambiguous or are in fact ambiguous, one must take a particular provision and 
examine the manner of its application throughout the contract to determine 
whether or not it has been afforded a consistent application. 

Similarly, Professor Dennis Nolan had this to say about determining ambiguity: 

How does the arbitrator know whether certain language is "clear and 
ambiguous"? An ambiguity is not created simply because the parties disagree 
over the meaning of the phrase, for that would only encourage them to argue over 
the clearest provisions in the hope of a favorable arbitration award. See, Nolan, 
Labor Arbitration Law and Practice (West Publishing, 1979) at 136. According to 
Nolan, the test most often cited is that "there is no ambiguity if the contract is so 
clear on the issue that the intentions of the parties can be determined using no 
other guide than the contract itself." 

Perhaps the best summary of the thinking of arbitrators in this matter is provided 
by Prasow & Peters in theirl 983 text: 

An unambiguous provision, in lawyers' language, is one that "can be 
nailed down on all four corners." The degree of clarity in language can range 
from the exactitude of the proverbial four corners to the relative imprecision of 
merely pointing in a direction, so that arbitrators enunciate as a criterion, "If the 
language points in one direction and the practice points in another, go with the 
language." There may be exceptions to this rule, but in the vast majority of cases 
it is applicable." 

See, Prasow & Peters, Arbitration and Collective Bargaining 92 (McGraw-Hill, 1983). 

* * * 
B. The Company's Arbitrability Defense 

As I have noted in prior cases, the Supreme Court has consistently 
recognized that the duty to arbitrate is a matter of contract, and before a party can 
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be required to arbitrate any dispute there must be a finding that the parties in fact 
agreed to arbitrate. AT&T Technologies v. Communication Workers, Local 358, 430 
U.S. 243, 94 LRRM 2753 (1977). See also, United Steelworkers v. Warrior & Gulf Mfg. 
Co., 363 U.S. 574 (1960), where the Court declared that "[A]rbitration is a matter of 
contract and a party cannot be required to submit to arbitration any dispute which he has 
not agreed to so submit." As I have noted in numerous cases, two main jurisdictional 
challenges to an arbitrator's power to hear a case arise: substantive and procedural 
arbitrability. 

Substantive arbitrability goes to the issue of whether the arbitrator has jurisdiction 
over the subject matter of the dispute. The concern is whether the parties have 
contractually agreed to submit a particular type of dispute to arbitration. Like subject-
matter jurisdiction in law, a defense that a dispute is not substantively arbitrable can be 
raised at any time, even for the first time at the hearing, although some arbitrators may 
find a waiver when a party waits until the arbitration hearing before asserting a 
substantive arbitrability defense. The better rule has been stated by Arbitrator Elliott 
Goldstein in University of Illinois, 100 LA (BNA) 728, 735 (Goldstein, 1992), as follows: 

[T]he Grievant has argued that the inaction of the Employer in waiting so 
long to raise the substantive arbitrability claim constitutes some form of 
acquiescence or estoppel. It has however been virtually universally held that this 
sort of attack on my jurisdiction or power may be raised at any point, since it goes 
to jurisdiction or my power to decide the case. 

According to Arbitrator Goldstein, the doctrines of acquiescence or estoppel do 
not constitute an agreement by the parties to submit a dispute to arbitration. In his words, 
"these equitable rules cannot grant the affirmative authority for me to hear this case, 
when it is the contract to submit a case for arbitration which always controls." Id. at 
735. 

And in another case, FMC Foodtech, 117 LA (BNA) 1348 (2002), Arbitrator 
Goldstein declared: 

The issue of whether an arbitrator has substantive jurisdiction over a 
dispute, which is raised by the employer when it argues that the grievance is not 
subject to the grievance and arbitration provisions of the Agreement ... may be 
raised at any time during the arbitration hearing, I note. That is black letter 
arbitral "law," I find. Id. at 1354. 

It is noteworthy that Arbitrator Goldstein also held that the issue of substantive 
arbitrability of the grievance is not waived by the Employer because it had agreed to 
arbitrate the grievance. Id. 

Similarly, inHBI Automative Glass, 97 LA (BNA) 121, 126 (1991), Arbitrator W. 
L. Richard had this to say on the issue: 
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Unlike issues of procedural arbitrability, arguments of substantive arbitrability 
assert that the Arbitrator is without jurisdiction over the subject matter of the 
grievance and has no authority to decide it. This issue may be raised at any time 
after the grievance has been filed and before the Arbitrator has decided it. 

If the challenge to the arbitrator's power to hear a grievance involves procedural 
arbitrability - a claim that the dispute is not arbitrable because of some procedural defect, 
such as laches or failure to observe contractual time limits ( either in filing the grievance 
or in advancing it to the next step), or that the grievance presents a class action-type 
grievance not subject to the grievance procedure - one view is that a procedural defense 
must be asserted before the case is allowed to proceed to arbitration. As stated by one 
arbitrator: 

The issue of procedural arbitrability is generally treated by Arbitrators as an 
affirmative defense, therefore it must be raised by the party asserting it at the first 
opportunity or it is deemed to have been waived. HBI Automotive Glass, 97 LA (BNA) 
121, 126 (Richard, 1991). This is the rule even where it is clear that the grievance was 
untimely, at least in those cases where the parties' collective bargaining agreement does 
not prescribe the penalty for a late filing. Arbitrator Mario Bognanno, in Federal 
Aviation Administration, 101 LA (BNA) 886, 888-889 (Bognanno, 1993), thus declared: 

The parties present a question of procedural arbitrability, namely whether 
the agreed procedures have been followed in this case. Despite the apparent delay 
on the part of the Grievant, and consequently the Association, to challenge the 
Agency's action in October 1991, one fact stands clear. The Agency did not 
assert that the instant grievance was untimely until March 1993 and shortly 
before the arbitration hearing. Based on the record the undersigned finds that the 
Agency waived its right to argue that the instant grievance is untimely. Time 
limitations in grievance procedures are akin to statute of limitations and are 
subject to waiver. The general rule provides that a limitations argument must be 
raised at the earliest possible time or be deemed waived. The Agency did not 
raise such a defense until the very end of the process and it has therefore waived 
the right to rely on such an argument at this time. 

Advocates should note that some arbitrators hold otherwise and will allow a 
procedural defense to be asserted at the hearing for the first time. See, HE. Williams, 
104 LA (BNA) 763 (Talent, 1995), citing Elkouri & Elkouri, at 220 (4th ed., 1985). See 
also, Vague Coach Corp., 72 LA (BNA) 1156, 1159-60 (Gentile, 1979); City of Meriden, 
71 LA (BNA) 699 (Mallon, 1978); Int'/ Paper Co., 70 LA (BNA) 71 (Robertson, 1978); 
Nashville Bridge Co., 48 LA (BNA) 44 (Williams, 1967); Western Electric Co., 46 LA 
(BNA) 1018 (Dougan, 1966). 

The National Academy of Arbitrators, in their recent text The Common Law of the 
Workplace (BNA Books, 2005)(2d edition), has this to say regarding procedural 
arbitrability: 
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§ 2.24 Procedural Arbitrability 

Issues of procedural arbitrability are for an arbitrator to decide. 

Comment: 

Parties to a contract are at liberty to decide exactly how their 
disagreements must be processed in order to gain entrance into the arbitration 
system described in their agreement. They control their own system of private 
administrative law. Issues of procedural arbitrability challenge whether a 
complaint is ripe for arbitration based on failure to comply with contractual 
procedures. A typical procedural arbitrability issue is whether the grievance was 
processed within contractually prescribed time limits. If, for example, a grievance 
must be filed within 30 days of its occurrence but a grievant or union waits 45 
days, a challenge to the procedural arbitrability of the dispute would ensue. The 
U.S. Supreme Court has made clear that such issues are to be resolved in 
arbitration and not in a court oflaw. See, John Wiley & Sons v. Livingston, 376 
U.S. 543, 55 LRRM (BNA) 2769 (1964). 

Arbitrators appropriately address issues of procedural arbitrability because 
such issues involve questions of contract interpretation. Arbitrators are familiar 
with industry conditions or practices and regularly address the sorts of technical 
defenses and evidentiary issues with regard to procedural questions under an 
arbitration clause of a collective bargaining agreement. It would be inefficient to 
shuttle a dispute between forums if a court interpreted a collective bargaining 
agreement with regard to procedural issues while leaving the substance of a 
contractual dispute to an arbitrator. Moreover, such procedural issues often are 
inextricably enmeshed in the merits of a case, and the parties contracted for an 
arbitrator's judgment on the merits of a dispute. * * * Resolutions of 
challenges to procedural arbitrability requires close attention to the contractual 
language by which parties bind themselves, and arbitrators apply the same 
standards of contract interpretation to these questions that they do in other 
contract interpretation cases. 

Id. at 96-97 ( emphasis mine). 

As a general matter, equitable defenses and issues of procedural arbitrability, 
including laches, untimeliness, estoppel, and waiver, are for the arbitrator to decide. See, 
e.g., International Brotherhood of Operating Engineers v. Flair Builders, Inc., 406 U.S. 
487, 491-92 (1972). 

In order for an arbitrator to rule against a party on the threshold issue of 
arbitrability, the evidence must be clear and convincing that a procedural or 
substantive defect precludes consideration of the merits. The presumption is in 
favor of arbitrability. Alliance Machine Co., 74 LA (BNA) 1058 (Feldman, 1980). 
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