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I. BACKGROUND, FACTS AND STATEMENT OF JURISDICTION

Most of the essential facts giving rise to this grievance are not in dispute. 

By way of background, on November 18, 2015 (Burbank, CA), and November 
20, 2015 (Orlando, FL), over 200 employees (208 to be exact) failed to report as 
scheduled to their respective stations. The majority of the non-reporting employees used 
a Reported Personal Absence ("RP A") to be absent on those days, including the two
named Grievants in this case, Agent Y and Agent X. Not only did this conduct result in 
a 400 percent increase in regular absenteeism, the occurrence resulted in the complete 
absence of every ramp agent at the Burbank, CA (BUR) station (R. 11). As 
characterized by Management, this attendance crises was on the verge to become an 



"attendance epidemic" throughout the system. It was record absenteeism in six (6) cities 
due to employees going to a Union-called meeting and not coming to work. SW A 
suspended all 208 employees that were involved in these six cities, with each leader in 
these locations tasked with setting up contractual factfindings. When the dust cleared 
about 100 ramp agents had "no action" taken, with another 100 receiving final letters of 
warning and lengthy suspensions. At all times, Management asserts that a State of 
Emergency was necessary, especially in Burbank, CA. 

In a nutshell, this case involves the question whether SW A violated the parties' 
collective bargaining agreement in continuing the Grievants' unjust suspension (from 
11/19/15 to 12/3/15) and, if so, should the Grievants be compensated for a missed 
overtime opportunity. The Union's request is not that every day on a paid unjust 
suspension must include all eligible overtime, but that when the Company keeps an agent 
out of work, which deprives that agent of an opportunity to work overtime, the Company 
should be held to reimburse what the unnecessarily suspended employee could have 
worked during his or her forced and extended hiatus. The Company's position is that the 
parties' collective bargaining agreement is clear on the issue ( calling for regular hours 
missed). Moreover, it has never paid overtime that an agent could have worked while he 
or she is on a paid suspension pending the results of a fact-finding proceeding. In the 
words of Company Counsel: "This has been grieved by the Union over the years 
occasionally. Once or twice a year we get a random grievance asking for the same thing. 
Every single time it's denied. Every single time it's withdrawn by the Union." (R. 13). 

A grievance on behalf of Agent Y and Agent X was filed by the TWU on 
December 10, 2015 (JX 2 at 8) asserting the absence of just cause for denying the 
Grievants overtime due to wrongful suspension (JX 2). The grievance was denied on 
January 11, 2016 by Mr. Brian Steen, Manager Labor Relations (JX 2 at 5). A System 
Board was held on January 27, 2016, which deadlocked (JX 2 at 4). Unable to resolve 
the matter in the lower steps of the parties' grievance procedure, the matter was moved to 
arbitration. A hearing was held on March 24, 2016, at the Doubletree Hilton, Love Field, 
Dallas, TX. The parties appeared through their representatives and entered exhibits and 
testimony. Post-hearing Briefs were filed on or before May 6, 2016, and electronically 
exchanged with the parties. The record was closed on that date. 

II. ISSUE FOR RESOLUTION

The parties could not agree on a statement of the issue for resolution. 

The Union asserts that the issue is whether the Company violated the parties' 
collective bargaining agreement when it continued the Grievants 'suspension and, if so, 
should the Grievant be compensated for missed overtime assignments? 

The Company asserts that the issue in both cases is whether the Company violated 
the collective bargaining agreement when it issued the Grievants a paid suspension 
pending a fact-finding and subsequent results and paid them only regular hours earned. 
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For purposes of this arbitration the issue is narrowly framed as follows: Did the 
Company violate the parties' collective bargaining agreement when it continued the 
suspension of Grievants Agent Y and Agent X, notwithstanding the Grievants' 
production of uncontroverted (beyond reasonable doubt) evidence with no question that 
the employees did not engage in any wrongdoing (such as engaging in unprotected 
activity like a sickout or other conce1ied refusal to work) without according them full 
make-whole relief and, if so, what shall be the remedy? 

III. POSITION OF THE UNION

The position of the Union, as outlined in its opening statement and post-hearing 
Brief, is summarized as follows: 

By way of background, the Union asserts that on November 18, 2015, TWU 555 
held a meeting in El Segundo, California. The meeting was dubbed a strike preparation 
meeting. The purpose of the meeting was to inform the members covered by the Railway 
Labor Act the process and the employees' options moving forward with the state of 
negotiations. That same day the Burbank station (BUR) had an issue with what 
Management referred to as "mass absenteeism" and indeed had an issue with people not 
showing up that day. In the days following, the Company suspended every agent who 
utilized his or her contractual right to take a reported personal absence in accordance with 
the contract on November 18th, with pay, while they were being investigated. 

Agent Y's case involves a ramp agent who was found to have been not guilty of 
any wrongdoing and was returned to work with no action taken. Agent Y should be 
compensated for overtime which he could have worked during that period. Indeed, the 
Union points out that Agent Y works considerable overtime, so his claim is meritorious. 

Specifically, Agent Y was scheduled to work on November 18th. He needed that 
day off, and he attempted other means to get the day off but was not able to do so. Here, 
the Union points out that Agent Y's wife is a breast cancer survivor and had an 
appointment scheduled for November 18th with her oncologist. When Agent Y could not 
obtain a free day (DAT day - or a day-at-a-time vacation day), or find anyone to work for 
him, he took a reported personal absence, which is a negotiated right under the collective 
bargaining agreement. The record indicates that he was suspended with pay for possible 
involvement in an illegal job action. Although he was suspended with pay, he was not 
able to work any overtime during the suspension and, as a result, suffered a loss of pay 
and compensation compared to what he normally works. 

The TWU submits that upon scheduling of his fact-finding, Agent Y was advised 
that he could bring any documentation to support his position. The Grievant attempted to 
provide a note prior to the fact-finding, but it was refused, according to the Union. The 
Company would not consider it. Despite the information that the Grievant provided 
regarding his wife's oncologist visit, the Company elected to continue his paid 
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suspension and scheduled a results meeting for some days later. As a result, he continued 
to be restrained from assessing the overtime call book, and his ability to work overtime 
was interfered with by the Company. Because the Company restrained Agent Y and 
interfered with both his access to the overtime book as well as his right to exercise his 
seniority within, the Union argues that the Grievant's claim for overtime he would have 
worked is just, 

In addition to the above arguments that neither Grievant did anything to violate 
Company policy or a negotiated procedure, the TWU advances the following arguments 
in support of its position: 

The Company did not implement an emergency situation with respect to either of 
the agents in the instant case. Indeed, the Company did not implement an emergency 
situation until 2:30 on November 17, 2015, well after the agents in the station had gone 
home for the day, including Agent Y and Agent X. As such, they were not adequately 
warned of the Company's position. 

Agent X's reported personnel absences should not have been necessary because 
she had already given her shift away and was not eligible to receive mandatory overtime. 
To this end the TWU asserts that under Article 7, mandatory overtime shifts can only be 
given to agents on their first day off ("A" status), regular work day ("B" status) and 
second day off ("C" status). Once Agent X gave her shift away (UX 8) she became "D" 
status and was therefore not eligible for mandatory overtime. She attempted to explain 
this to her supervisor, but when he did not grasp the concept she opted to accept the 
mandatory. Only later, after considering the options, did Agent X opt to utilize her 
contractual right to a Reported Personal Absence. The Union points out that her 
supervisor made no objection to the decision. 

Agent X's need to have the day off was sufficiently proven at the fact-finding (in 
which she showed up in uniform and ready to return to work) and, as such, did not 
warrant or require further investigation. In the Union's view, Management had enough 
experience with the collective bargaining agreement to know that Agent X's shift trade 
protected her from any mandatory overtime in the first place. In addition, Management 
were able to see the documentation which she provided as to why she wanted the day off 
in the first place. Quite simply, there was no rationale reason to continue Agent X's 
suspension following the fact-finding. The Company unnecessarily and unreasonably 
continued her suspension and denied Agent X's access to the overtime call book (Brief at 
7). 

Agent Y was escorting his wife to the oncologist's office and, accordingly, he 
was not part of any alleged work action by the TWU (Brief at 7). The Union maintains 
that prior to the fact-finding Grievant Agent Y attempted to provide a note from his 
wife's oncologist, but the Company refused to consider it prior to the 
factfinding. Once again at the fact-finding the note was provided by the Grievant. 
Management (Dibble and Steen) had an opportunity to examine the note and ask the 
Grievant questions about the situation. Grievant Agent Y answered the questions 
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honestly and made no attempt to cover up anything. Given there was no reason to doubt 
the Grievant's honesty or integrity, the Company should have immediately brought him 
back to work. Unfortunately, as admitted by Mr. Steen, the Company was too focused on 
everyone else and did not immediately consider the undisputed facts of Agent Y's 
personal situation. 

The fact-findings were held by managers oflabor relations, not by station leaders 
or simple supervisors. The Union asserts that the importance of this factor should not be 
overlooked. While a new ramp supervisor might need to double check the elements of 
the collective bargaining agreement with others, Mr. Steen would not. He was well aware 
that that Agent X was not eligible for a mandatory overtime assignment that her 
supervisor assigned her. Mr. Steen saw the flyers from the funerals of Agent X's aunts 
and her brother's drivers' license and birth certificate. He was also well aware that Agent 
Y was with his wife at an oncologist's office. In the Union's eyes, Mr. Steen could have 
and should have immediately returned Agent Y and Agent X to work. From the Union's 
perspective, he was too consumed for making sure that "he got his pound of 
flesh." (Brief at 8). 

There was a substantial amount of overtime that both Grievants would have been 
available to work. Citing the amount of overtime awarded during the agents' suspensions 
(UX 2), the TWU submits that there was plenty of overtime for Agent Y and Agent X 
(Brief at 8). They are not asking to be compensated for overtime that did not exist but 
rather overtime that would have been available to them were it not for the unnecessary 
continuation of their suspensions (Brief at 8). In the Union's words: "The Company's 
decision to keep Agent Y and Agent x from working comes across more as an attempt to 
get revenge for a personal slight by the agents than it does as legitimately required time 
for an investigation (Brief at 8). 

The Grievants' records indicate that they work overtime when it is available. 
When considering the amount of overtime that was available at BUR, with the hours 
worked by each employee it is nearly impossible to conclude that they would have 
ignored the available overtime. 

The parties have a long practice of compensating agents for lost opportunities of 
overtime for both terminations and unjust or unnecessary suspensions. This practice, 
argued the Union, has been recognized by numerous panel arbitrators. See, TPA-
R-2106/13 (Neumeier, 2014)(Agent A, grievant); DAL-R-2410/14 (Neumeier, 2015)
(Agent B, grievant); DEN-P-0576/12 (Vernon, 2012)(Agent C, grievant); LAS-R-0566/00 
(Overstreet, 2001)(Agent D, grievant). The instant cases are no different (Brief at 9-10). 

The Richard Bloch decision (CX 15) did not weigh in, specifically, on the issue of 
overtime with backpay or paid suspensions. The Bloch award did not involve either 
grievant. More importantly, Bloch did not rule on whether agents should be compensated 
for overtime while on any sort of suspension (Brief at 9). 
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The Union's request is not that every day on a paid unjust suspension must 
include all eligible overtime, but that when the Company keeps an agent out of work, 
which deprives that agent of an opportunity to work overtime, the Company should be 
held to reimburse what the unnecessarily suspended employee could have worked during 
his or her forced and extended hiatus. The Union points out that the purpose of these 
grievances was to make each grievant whole as ifhe or she had not been faced with the 
unnecessary extension of the suspension in each case. In the Union's eyes, the Company 
made a conscious and unnecessary decision to continue the suspensions of the Grievants 
despite their compliance with Company requests and proof of their innocence. As a 
result the Company should make Agent Y and Agent X whole for all lost wages, not 
simply their missed schedules, in a manner that will adequately resolve this situation 
(Brief at 10). 

In conclusion, the TWU argues that the instant cases of Agent Y and Agent X are 
two of the easiest to separate from the cases of the rest of the agents which the Company 
felt it had investigated (Brief at 12). Both agents attempted to provide their 
documentation prior to the fact-finding process. Agent X had taken the proper steps to 
give away her shift and was not eligible for the mandatory overtime for which she was 
assigned. Nevertheless, Agent X accepted the overtime and then utilized her contractual 
right to a Reported Personal Absence. Agent Y made several attempts to secure the time 
off another way but when faced with no other options, elected to take the RP A in order to 
stand with his wife at a time when every husband should. These are straight forward 
events that do not require days, or weeks, or scrutiny, but instead should have been 
remedies at the fact finding by a Manager who was more than qualified to do so 
(Brief at 12). These are not cases of striking workers, but rather of agents in good 
standing who did nothing wrong and were not part of any alleged organized efforts 
against SW A. Whereas the parties' collective bargaining agreement holds that similar 
suspensions shall be paid suspensions, the TWU believes that Agent Y and Agent X 
should have the overtime earnings that they would have been eligible for included in 
their backpay. If the Company is allowed to continue suspend agents in the face of 
overwhelming exculpatory evidence of wrongdoing, and not compensate them for missed 
overtime opportunities, it would create an avenue for vindictive managers to intentionally 
deprive agents of income at critical moments in their lives. 

For all of the above reasons, the Union requests that the grievances of Agent Y 
and Agent X be sustained and that each Grievant be paid for all overtime which he or she 
would have received had it not been for the unnecessary continuation of the agents' 
suspensions (Brief at 13). 

IV. POSITION OF THE COMPNAY

The position of the Company, as outlined in its opening statement and post
hearing Brief, is summarized as follows: 

The Company asserts that there is no language in the parties' collective bargaining 
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agreement that limits its ability to suspend employees with pay, and there is no restriction 
that paid suspensions may only occur when "reasonable." As such, the Union's framing 
of the issue is erroneous (Brief for the Employer at 3). What the Union is really arguing 
is that the Company violated the contractual framework for placing employees on paid 
suspensions pending a fact-finding and subsequent results. Although it was given an 
opportunity to show a contractual violation occurred, the Union was not able to provide 
any evidence supporting their framed argument. In contrast, the Company was able to 
prove that the Union has recently withdrawn numerous other grievances where the 
grievance alleged employees should have been paid more than their regularly scheduled 
hours while on paid suspensions (EX 1 -16). In the Company's eyes, these withdrawals 
demonstrate that the Union acknowledged employees are only entitled to receive pay for 
their regularly-scheduled hours while on paid suspensions under the plain terms of the 
collective bargaining agreement (Brief at 3-4). 

The Company had a reasonable basis to suspend Agent Y and Agent X. 
According to SW A, it had more than a reasonable basis to place the Grievants on paid 
suspension and then continue their paid suspensions while it conducted a thorough and 
diligent investigation. The evidence record showed that on November 18, 2005 and 
November 20, 2015, over 200 employees failed to report as scheduled to their respective 
stations. The majority of those employees used a Reported Personal Absence ("RP A") to 
be absent on those days, including the Grievants in this matter. This resulted in a 400% 
increase in regular absenteeism, including the complete absence of every ramp agent at 
the Burbank station. The attendance crisis was on the verge to become an attendance 
epidemic throughout the system, thus making the Company concerned (Brief at 4). 
Because both Grievants, like 200 others, used an RP A to be absent on the day in 
question, Management had a reasonable basis to investigate whether their absences were 
legitimate. In the Company's words: "It was reasonable for the Company to suspend 
Agent Y and Agent X and only pay their regular wages while the Company investigated 
whether any misconduct occurred." (Brief at 4). 

Management submits that under the Union's theory of the case, there would have 
to be some evidence that the Company had no basis whatsoever to suspend Agent Y and 
Agent X. In Management's view: "Indeed, ifthere were evidence in this case, or in any 
other case, that the Company unjustly suspended an employee in order to deprive that 
employee of some benefit, such as attendance at a big event or overtime that the 
employee could have worked, then it would be reasonable for an Arbitrator to award the 
employee more than just regular pay as part of a 'make whole remedy' for the 
Company's malfeasance." (Brief at 4-5). Accordingly, the Company asserts that there 
was more than ample justification for suspending the Grievants for calling out RP As in 
conjunction with a similar mass absence during the Company's investigation into their 
absences. Here, the Company rejects the Union's argument that it should have been 
rushed into a decision in just two of these cases, Agent Y and Agent X (Brief at 5). 

The parties' collective bargaining agreement was adhered to. The Company did 
not breach the collective bargaining agreement, specifically Article 20 (1) G (2) A (JX 1 
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at 40-41 ), as both Grievants were paid their regularly scheduled hours (Brief at 5). In 
Management's view, the collective bargaining agreement refers to "pay", "straight time," 
or "regular" when an employee's pay is at the regular rate of pay. 

Significantly, Management points out that neither Grievant was disciplined. Both 
were afforded an opportunity to explain their absence during a fact-finding hearing. To 
this end the Company argues that the just cause provision in the Agreement is 
inapplicable to paid suspensions pending a fact-finding and subsequent results (Brief at 6- 
7). 

In further support of its case, the Company asserts that it provided unrefuted 
evidence regarding the Union's decision to withdraw grievances similar to Agent Y's and 
Agent X's current grievances (Brief at 7). Further, the Company has a long practice of 
only paying regular hours during paid suspensions pending fact-finding and subsequent 
results (Brief at 7-9). 

Arbitrator Richard Bloch's recent arbitration (2016) ruling recognized the 
monumental task the Company had investigating the mass absenteeism in November 
2015 (Brief at 9; EX 15). Indeed, Arbitrator Bloch clearly recognized the Company's 
right to conduct these fact-finding meetings. Moreover, Arbitrator Bloch did not award 
overtime for employees whose suspensions were not upheld (Brief at 10). In the 
Company's words: "Just in the last week Arbitrator Bloch rendered decisions on 41 other 
employees involved in this same work action. He gave overtime to none. Every one of 
the 41 employees had a story to tell. Every single one of them had situations, some 
similar, some not. None of them got overtime. And to be clear, every single grievance 
asked for overtime during the paid suspension and we got 41 decisions. 32 had no action 
taken, and they got no overtime. They asked for overtime. This question has been asked 
and denied by the Company repeatedly. Arbitrator Bloch was presented with this 
question. He, too, denied it 41 times, 41 separate cases." (R. 13). 

* * * * 

In summary, SW A contends it was well within its contractual rights when it 
placed Agent Y and Agent X on paid suspension pending their respective factfindings. 
The Company's actions in placing these employees on paid suspension complied with the 
collective bargaining agreement and with current and past practice. The Company has 
presented over thirty (30) recent cases showing the actions by the Company were 
consistent. As outlined in the parties' collective bargaining agreement, the burden is on 
the TWU to show a violation. According to SW A, "the language is clear, [and] calls only 
for regular hours missed." (R. 12). In fact, the Company asserts that following the 
events that gave rise to the grievance, the Company met with the Union in December and 
specifically made changes to Article 20. The Union wanted overtime for agents who 
maybe could have possibly worked overtime while suspended. Management submits "it 
should have been negotiated while we were in Section 6 
[negotiations]." (R. 12). In these current proceedings, the Union has failed to provide 
any credible evidence supporting its position. The collective bargaining agreement 
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VI. DISCUSSION

In a non-disciplinary arbitration the party who has the burden of proof must 
present enough evidence in support of its asserted claim to make out a prima facie case; 
that is, if no other evidence was offered on the propositions at issue, the offer of evidence 
would persuade the trier of fact that the claim should be granted. Accordingly, the 
burden lies with the Union to identify some contractual limitation which prohibited the 
City from acting as it did. Reynolds Metal Co., 62 LA (BNA) 69 5,696 (Volz, 
1974)("[I]n this case it was not incumbent upon the Company to find affirmative 
contractual support for what it did; rather, the burden was upon the Union to point to 
come contractual limitation."). See also, Dow Chem. Co., 110 LA (BNA) 1140, 1144 
(O'Grady 1998) ("In a contract interpretation case, it is well-established in arbitral law 
that the Union bears the burden of proving that the Company's action violated the 
Agreement."); Willard City Sch. Dist., 108 LA (BNA) 1091, 1092 (Klein 1997) (noting 
that the union has the burden of proof in all contract interpretation matters); City of 
Elyria, 106 LA (BNA) 268,271 (Fullmer 1996) (stating that the union bears the burden 
of establishing facts which demonstrate that the employer violated the collective 
bargaining agreement). This burden requires the moving party to prove by a 
preponderance of the evidence that the contract was breached. See, Kroger Food Co., 
109 LA (BNA) 470 (Baroni 1997). 

The concept of"burden of proof' should not be regarded lightly. As stated by 
Arbitrator Sears in International Minerals & Chemical Corp., 61-2 ARB ,r 8284 at 4047 
(1962): 

This discussion of burden of proof should not be viewed by the parties as a mere 
academic exercise having no bearing on the merits of the present controversy. On 
the contrary, it is very important to the disposition of this case. "Burden of proof' 
really means that the party which has the burden must produce at hearing MORE 
[ emphasis in original] evidence than the party which does not have that burden 
. . . The Arbitrator firmly believes that most arbitrators, at least 
subconsciously, are of the opinion that in contract interpretation cases, such 
as this, the grieving party has the burden of persuading the arbitrator that its 

position is the correct one. 

A. Relevant Testimony

Agent Y testified that he averages "maybe about 64 hours overtime, double time 
per pay period." (R. 18). In his words: "1,538 hours .3, which averages out to about 64 
hours of overtime, double time a pay period." (R. 20). Asked ifhe signed up for 
overtime on a regular basis, he testified "pretty much every day." (R. 18). Agent Y 
testified that he would have worked overtime had he not been suspended (R. 19). 
Indeed, once suspended he could not sign up for more overtime days (R. 20). 
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Discussing November 18th, Agent Y testified his schedule was 1400 to 2300. He 
asserted he took a personal day off to accompany his wife to an oncologist meeting (R. 
21). According to Agent Y: "I went to the supervisors and asked for a DAT day. A DAT 
day is a vacation day. There were none available. There were five supervisors in there 
when I asked. And later on I started asking everybody for a shift trade. Couldn't get a 
shift trade. I actually had two options. I could take a personal day or I could take a Kin 
Care. I did not take a Kin Care because my wife's main doctor is in St. Louis. Now, I 
didn't take the Kin Care because ifwe had to go to St. Louis for a follow-up, sometimes 
takes a week and I would need those days off then in order to go with her." (R. 22). 
Agent Y testified he was told that a DAT day was not available (R. 22-23). As such, he 
informed Management that he decided to take an RP A: "I informed them the day before 
in the morning, about 5:00 a.m. on the 17th. Again, I informed another supervisor about 
9:00 a.m. And then again I saw the administrative supervisor while I was working, 
because I was working overtime that morning. I saw him about, I will say, roughly 
around noon. * * * They know my wife's situation. So most of them know that I
normally get an emergency DAT day here and there, so I always inform them." (R. 23).

Agent Y testified that the next day he took the doctor's note to work and showed 
it to his station manager, who did not want to see it. (R. 24-25). According to Agent Y: 
"He didn't want to see it. When I went up to his office and he was telling me about I was 
going to be suspended, I told him I have my note from yesterday. He told me just hold 
on to it and present it at the fact finding meeting. I said okay." (R. 25). Agent Y 
asserted he took the note to the fact-finding meeting: "Showed it to Brian. I showed it to 
you guys. I showed it to my station manager." (R. 26). 

Q. [By Mr. Heywood]: Do you think you provided adequate information
to end your suspension that day? 

work? 

A. Yes, I did.

Q. Did you try to provide that information before your fact-finding?
A. Yes, I did.

Q. Would you have worked more overtime if you were brought back to

A. Yes, I would have. (R. 26).

During cross examination Agent Y testified that it did not occur to him that he 
could have used FMLA. Asked ifhe believed he should have been disciplined for taking 
an RPA like everybody else, Agent Y answered "No, I do not." (R. 29). Company 
Counsel agreed with him (R. 29). Significantly, Agent Y indicated why he believed 
malice was present in his case: 

It felt like malice because you guys in this room were not there in the 
station. The station knew about my wife. The station knew I had been in there 
and asked for, which I have done several times, for- that's why I - you get 25 
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DAT days a year. I still had over three weeks, which is like maybe 17 days out of 
that 25 for the entire year in November. 25 vacation days is what you get for the 
entire year. I still had 17 for the year in November. So I only use them when 
there are emergencies. 

The supervisors knew. So when I went in there to ask them three weeks 
prior to that, they knew of the situation. And I went out and aggressively sought 
to get a shift trade, like I said. And I looked at the options or whatever and I 
didn't think about FMLA at the time because I said even when I talked to a couple 
of supervisors, it wasn't even presented to me. But it was a personal day or a Kin 
Care day. I did not take the Kin Care day because, like I said, ifI had to go to St. 
Louis, I knew that would have taken a week. In order to do the blood tests and 
everything, it takes almost a week to get the results. (R. 31-32). 

In a final exchange with Counsel for the Union, Agent Y articulated a 
claim that, if credited, one would conclude that Management was not concerned 
with the specifics of his case, that it was the situation in BUR that drove the final 
result: 

Q. At your fact-finding when you presented your doctor's note
A. Yes.

Q. Did you think that was enough to end your suspension?
A. Yes.

Q. Did the Company's continuous [suspension] seem malicious to you?
A. Well, they seemed to be -

Q. Did it seem unreasonable to you?
A. It seemed unreasonable.

Q. And did you do anything to deserve discipline?
A. No.

Q. So does it matter what the situation was with anybody else?
A. Doesn't matter.

Q. Were there any other reasons you think that there might have been
malice involved in your situation? 

A. Well, from what I learned later on, a lot of guys went to a meeting. I
never went to a meeting. 

Q. Well, let me ask you specifically. Did anything out of the ordinary
happen at your fact-imding meeting in regards to the Company's 
presentation? 

A. Well in the System Board meeting. * * * During closing
argument, Brian got up and said it wasn't about me, it was about the - all of 
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Burbank not showing up to work that day. 

Q. So Brian right there
A. Yes.

Q. -on the other side of this table
A. Yes.

Q. -said that your situation wasn't about you?
A. It wasn't about me. And I thought that's why I was there, because I

was in there in the System Board meeting to represent-to present my case. But 
at the end where he did his closing argument, he said it wasn't about me, it was 
about the agents in L.A. not showing up to work, I mean in Burbank not showing 
up to work. (R. 34-35). 

Union Representative Mike Roach testified that he was involved in numerous 
fact-finding proceedings over the years where results were issued the same day (R. 37). 
In an exchange with Union Counsel the point was made: 

Q. Have you ever seen some where they had results the same day?
A. Yes. When I was a rep in Las Vegas, there was a time when they had

a lot of fact-findings for refusal of overtime, mandatory overtime, calling in sick 
or overtime. And Bill Venckus, who was all those guys' boss at one time, used to 
call these meetings. He was a manager in Vegas. 

And they would ask them why they called in sick. Because I was sick. 
Thirty minutes later, results, done. Never suspend somebody for two weeks while 
they decide that we know you had the doctor's note or whatever. This is just 
unheard of. 

Q. So ifthere was proof, was it unusual? If there was proof for the
employee's innocence, was it unusual to get results the same day? 

A. No.

Q. With regard to Agent Y's system board, do you remember

anything out of the ordinary happening with the Company's case? 

A. Well, as Agent Y stated, at the end after not putting on a case,

when Brian did his closing, he raised his voice and looked down and said, 

"This is not about him. This is about everybody in Burbank that didn't come 

to work on November 18th." 

Well, the first thought I had was if it wasn't about him, why did they 

keep him suspended another two weeks after they knew his story. 

Q. Did you get the impression they cared about his doctor's note?

A. Not at all. (R. 37-38).

* * *
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Q. Do you think anything else was required for the Company to bring him
back to work? 

A. Absolutely not. (R. 39).

Mike Roach went on to discuss cases (Agent E, UX 4) where the Company 
brought back employees and paid them overtime (R. 41-42). On re-direct Mr. Roach 
noted that Article 20 does not say that overtime will not be part of an employee's paid 
suspension (R. 47). During re-cross Mr. Roach pointed out that Agent Y had nothing to 
do with a job action. In his words: "There's no reason that when he handed this 
paperwork in that at that moment they should have said here's your badge, go back to 
work." (R. 48). 

SW A Manager of Labor Relations Jennifer Traylor testified that she reviewed 
other grievances similar to the instant one (R. 53). According to Ms. Traylor, the Union 
consistently withdrew grievances of employees suspended where overtime was requested. 

Discussing the Block award, in the Company's view Exhibits 14 and 15 (and also 
16), in combination, indicate that Arbitrator Bloch rejected any overtime compensation 
for the cases he heard. What was awarded for some people was just straight time (R. 70). 
In nine (9) cases, he upheld the Company's issuance of a final letter and suspensions (R. 
70). Significantly, Arbitrator Bloch did not consider Agent Y's and Agent X's case (R. 
70). In the end, if people were aware that there was an emergency and were told that their 
request for an RP A was denied or they were made aware and they no-showed, their 
discipline was generally upheld. People who were not told they could not take a reported 
personal day were not held accountable (R. 77). 

During cross examination Traylor, when asked "why when Agent Y provided this 
[the note] it wouldn't be appropriate to bring him back to work?", essentially responded 
that it was not feasible to make a decision "right then." (R. 85). She initially declined to 
provide a straight answer when asked if she had reason to doubt the validity of the letter 
(R. 85). Later, she conceded that she did not have any reason to believe that, on its face, 
she had reason to believe it was not accurate (R. 86). Also, she claimed not to know if 
the Grievant made any attempt to provide the note to his supervisor(s) prior to the 
factfinding (R. 85). Amazingly, she was not willing to concede the point to the Grievant, 
nor respond to key question from the TWU: 

Q. Were you in the room when he testified that he did?
A. I was in the room when he said he tried to give it to his supervisor.

Q. Do you think the supervisor should have taken it and gotten a head
start on it? 

A. I don't really have an opinion on that. I think that he had a fact
finding set up for that purpose (R. 85-86). 

She did concede that she was not familiar with any other agent that tried to 
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present his evidence ahead of the fact-finding (R. 86). Further, she acknowledged that 
the language in the contract does not state that overtime will not be part of the backpay 
calculation (R. 88). 

When asked by the Arbitrator "in your world is there any circumstances under 
which an employee, who you determine was unjustifiably suspended, that you wouldn't 
give him a make-whole remedy that included overtime?", the witness responded: "I've 
seen it on one or two reinstatements for someone who is terminated. I've never seen it on 
suspension days." (R. 90). 

Discussing the case of Agent X, the Union points out that Agent X is a ramp agent 
in BUR who had a need to have November 18th off. As such, she gave her shift away, 
which she is allowed to do by the parties' contract (R. 115). After she gave her shift 
away, the Company later came to her to mandatory her, so she accepted the shift (R. 115). 
She thus took a personal day at that point and then was suspended for possible 
involvement in an illegal job action and was told she could bring her proof in to her 
factfinding, which she did, but her suspension was continued. Other than this, most of 
the facts are the same as Agent Y's (R. 116). 

Agent X testified that she has been a ramp agent her entire time with SW A (R. 
118). She did not attend the Union meeting in El Segundo on November 18th (R. 119). 
She testified she worked 237.2 overtime hours in 2015, asserting she would have 
continued to work overtime had she not been suspended (R. 120). Asked why she 
needed the day off, she answered: "My family was going to a memorial site. It was my 
brother's birthday and my late aunt's birthday as well." (R. 121). Apparently, on 
November 9th she got the day off on November 18th by giving away her shift (R. 121 ). 
Significantly, she testified she brought the obituaries of both aunts and her brother's birth 
certificate showing his date of birth and his California ID showing his date of birth - 
November 18, 1949 (R. 122; UX 9). According to Agent X: "We went to the memorial 
site for my Aunt, which her birthday was November 18th, so we all gathered there." (R. 
123). 

Agent X asserted that on November 17th a supervisor approached her and 
mandatoried her to work on the 18th (R. 123). When informed she was already on a shift 
trade, she was informed that if she turned it down, she could be disciplined or terminated 
(R. 123). Significantly, she was not eligible for a mandatory assignment (R. 125): 

Q. And so when you gave your shift away, are you on A status?
A. No.

Q. Are you on B status?
A. No.

Q. Are you on C status?
A. No.
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you? 

Q. Are you even eligible to be mandatoried?
A. No.

Q. Had any emergency situation been declared?
A. No.

Q. Did they give you any explanation as to why they were mandatorying

A.No.

Q. Now, when you were alerted to a fact-finding, did they tell you
anything else besides the fact you were having a fact-finding? 

A. They just told me to bring proof to my fact-finding.

Q. And did you bring proof in to your fact-finding?
A. Yes, I did.

Q. Did you provide this evidence to Mr. Steen in your fact-finding?
A. Yes.

Q. Do you think you provided adequate information to end your
suspension the day of the fact finder? 

A. Yes. I thought that was going to be it, brought back to work that same
day. (R. 125-126). 

Rather than allow Agent X to go to work that same day, it was not until 
December 3rd or 4th that she was finally allowed to return (R. 127). 

During cross examination Agent X acknowledged that while on suspension she 
was paid eight hours regular pay for every day that she missed (R. 131 ). Asked if she 
perceived any malice by Management, she responded: 

No, I didn't feel that there was any malice. I just thought when I was 
asked to bring my proof in, that would have been enough evidence to bring me 
back to work. I also pick up shifts for another employee at least two or three 
times a week. So even though I was being paid on my suspension, I was still 
loosing money that I needed (R. 131-132). 

The Grievant asserted, during re-direct, that when she informed her supervisor 
that she was taking off the 18th, close to 10:00 p.m., no state of emergency had been 
declared. "I told him I was taking a personal day and he wrote it in the book and he said 
okay." She was never told she could not take the day off: 

Q. Did he tell you you couldn't take the personal day?
A. No, he did not (R. 132).
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days in question. Moreover, what is also not before me is the question whether 
Management can suspend some 200 plus employees pending an investigation. These 
issues have been litigated before other arbitrators and the matter settled. The exact issue 
presented in this case is whether two ramp agents, Agent Y and Agent X, who presented 
valid and legitimate excuses at a fact-finding, still should have been held out and not fully 
awarded make-whole relief. Significantly, the Union's request is not that every day on 

a paid unjust suspension must include all eligible overtime, but that when the 
Company unreasonably keeps an agent out of work, which deprives that agent of an 
opportunity to work overtime, the Company should be held to reimburse what the 
unnecessarily suspended employee could have worked during 
his or her forced and extended hiatus. This position is more than reasonable, given the 
Union could have asked for full make-whole relief, which would include an overtime 
award from the first day of the employee's suspension. 

To the extent that the Company relies on Section 20 to justi7 not compensating 
an employee who is unjustly suspended, its argument is misplaced. Nothing in the 
parties' collective bargaining agreement mandates than an employee, improperly 
suspended, only be paid straight-time hours. Section 20, G (2)(a) reads: "The suspension 
shall be a paid suspension." (JX 1 at 41). Management would have the parties believe 
that the contract reads: "The suspension shall be a regularly-scheduled-hours paid 
suspension." Adopting the Company's argument would require adding limiting language 
to the collective bargaining agreement, a course of conduct prohibited by the collective 
bargaining agreement (JX 1 at 43)("He shall have no power to change, add to, or delete 
its terms."). Section 20 does not mention overtime and, accordingly, the parties' 
collective bargaining agreement is far from dispositive on the issue. 

What is particularly troubling in this case is the absence of any explanation as to 
why both Grievants were held out of service once they produced clear and compelling 
evidence that they were not part of any concerted action called by the TWU. What 
additional evidence would Management want to see before ending the employees' 
suspension? Nothing in this record indicates that there was anything left to investigate. 
Specifically, Agent Y produced evidence from his wife's physician (UX 3), 2 while Agent 
X produced evidence of her attendance at a memorial service (UX 9). Indeed, ironically 
the evidence record indicates she was ineligible for the overtime assignment given 
(Recall: Agent x gave her shift away (UX 8), thus she was on "D" status and was 
therefore not eligible for mandatory overtime). Management has never asserted that 
questions existed regarding the authenticity of the evidence presented by the Grievants. 
Both items could have been verified within hours by a mere phone call or computer 
search if Management had veracity questions. At the very least, the Grievants should 
have been allowed to return to work the following day. 

Company Counsel asserts: "So that there's no confusion between the paid suspension, which is in the 

contract, which is regular hours, and discipline days off." (R. I 07). The term "regular hours" is not in Section 20 (G), 
and any assertion that it is lacks merit. 
2 

Agent Y testified that he went to his Station Manager the day before fact-finding and wanted to show 

him the note. What explains Agent Y's Station Manager ignoring the physician's note prior to the fact-finding? 
Agent Y testified that his Station Manager had no interest in seeing it. Why? Arguably Agent Y's case could 
have been resolved prior to the fact-finding had he exhibited a modicum of administrative prerogative. 
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What of the Company's argument regarding the Bloch award? Significant here is 
the absence of a record/transcript of why Arbitrator Bloch ruled as he did. This was a 
mediation-arbitration, and it is possible that both parties agreed, on or off the record, that 
overtime would not be part of any remedy, given the number of people involved. More 
importantly, Mr. Bloch never considered the cases of Agent Y and Agent X. Because of 
this, it is difficult, if not impossible, to accord any resjudicata effect to Mr. Bloch's 
award. 

With respect to any past practice argument, 3 while it may be true that 
Management has never given overtime to employees suspended pending a fact-finding, 
under a just cause criterion it is the norm that as part of make-whole relief to award 
backpay and missed overtime opportunities. See, Marvin Hill & A.V. Sinicropi, 
Remedies in Arbitration (BNA Books, 1991)(2d edition)(Chapter 6, Backpay: "Adjusting 
for Lost overtime Opportunities") at 198-205. The evidence record indicates that SWA 
panel arbitrators have awarded lost overtime opportunities when ruling for the TWU. I 
find no rational basis to discard these cases as applicable precedent in cases where 
employees are unreasonable held out after a full and fair fact-finding hearing when the 
outcome is all but determined. 

So there is no misunderstanding, I am not holding that the Company must 
compensate employees for missed overtime opportunities as part of the investigative 
process like the one that was engendered by the absenteeism spike. Neither party 
has placed that issue before me. 4 The basis of my holding is when employees, such 
as Agent Y and Agent X, produce at a fact-finding uncontroverted (beyond 
reasonable doubt) evidence with no question that the employee did not engage in 
any wrongdoing (such as engaging in unprotected activity like a sickout or refusal to 
work) the window for Management to continue their suspension is tightened, and it 
is impermissible to continue to hold out innocent employees without according them 
full make-whole relief. 

Where does this leave the Grievants? Both Agent Y and Agent X demonstrated 

they regularly work overtime, Agent Y more so than Agent X. 5 Consistent with arbitral 
authority, they are accorded a make-whole remedy by awarding them overtime 
(commencing 24 hours after their fact-finding) in prop01iion to the total overtime they 
worked in 2015. Thus if Agent Y, for example, worked 75% of ove1iime offered to him 
in the prior 12 months, he shall be awarded 75% of the overtime 

As I have held in prior cases, the fact that a Union has withdrawn cases in the past is rarely dispositive of 
anything. A Union may elect to withdraw a case for numerous reasons unrelated to the merits. At the same time, the 
fact that Management settles cases is rarely dispositive of the merits. Like the Union, it may elect to "clear the table" 
and settle cases on a basis unrelated to the merits. Both parties have to be accorded considerable discretion to resolve 
revances in a manner that may (at times) have nothing to do with the merits. 

Recall, the TWU, quite reasonably, only requested an overtime remedy that would commence after the 
factfinding proceeding of Agent Y and Agent X.5 An interesting case for arbitrators is what to do with employees who were denied an overtime opportunity but 
never work overtime ( except when a mandatory overtime assignment is made). The railroad model is to ignore past 
history and award overtime on the theory that the employee is contractually entitled to be asked, but the railroad model 
has not been readily embraced in other industries. 
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he could have worked staiiing 24 hours after the fact-finding and ending when he 
was returned to work. The same fommla goes for Agent X. Jurisdiction is retained 
in the event that the paiiies cannot come to an accord on what is owed the Grievants. 

VII.AWARD

While not holding that the Company must compensate employees for missed 
overtime opportunities as part of the investigative process, like the one that was 
engendered by the November absenteeism spike (this issue was not before me), when 
employees, such as Agent Y and Agent X, produce at a fact-finding uncontrove1ied 
(beyond reasonable doubt) evidence with no question that the employee did not engage 
in any wrongdoing (such as engaging in unprotected activity like a sickout or other 
conce1ied refusal to work) the window for Management to continue the suspension is 
tightened, and it is impennissible to continue to hold out innocent employees without 
according them full make-whole relief 

Because both Agent Y and Agent X demonstrated they regularly work ove1iime, 
consistent with arbitral authority they are accorded a partial make-whole remedy by 
awarding them ove1iime (commencing 24 hours after their fact-finding) in prop01iion to 
the total overtime they worked in 2015 (see example in opinion). 

Jurisdiction is retained in the event the paiiies cannot reach an accord on what is 
owed the G1ievants. 

Because the position of the Union is sustained in significant paii, costs are 
assessed against the Company. 

Dated this 28th day of May, 2016 
at DeKalb, Illinois, 60115. 

Marvin Hill 
Arbitrator 
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