IN THE MATTER OF ARBITRATION

BETWEEN

)
)
TRANSPORT WORKERS UNION OF AMERICA )
TWU LOCAL 555
)
( Union)
)
)
-and)
)
)
SOUTHWEST AIRLINES
)
(Company)
)

PHX -R-1527/18

, Grievant
(Excessive Discipline)

)

Arbitrator: Lynne M. Gomez, selected by the Parties from their roster of arbitrators.
HEARING

A Hearing was held on August 23, 2018, at the Doubletree Hotel Love Field in Dallas,
Texas, commencing at 9:00 a.m . The witnesses were sworn and sequestered. The Hearing was

transcribed and the Arbitrator was provided with a copy of the transcript. The Parties submitted
post-Hearing briefs and authorities, which were received by the Arbitrator by October 4, 2018. The

record was closed on October 4, 2018.

The Parties were given full opportunity to present

testimony and evidence at the Hearing.

APPEARANCES

FOR THE COMPANY
Cynthia S. Fox
Chrishawn Booker
Phillip Stachowski

Michael Miller

Senior Counsel, Advocate
Paralegal
Manager, Labor Relations, witness
Phoenix Station Manager , witness

FOR THE UNION
Tyler Cluff

Morial Hayes
Robert Bettinger

District VI Representative, Advocate
Grievant , witness
District I Representative
Phoenix Alternative Ramp Representative
District V Representative, witness
Ramp Agent, Alternate Union Representative, witness

AGREED ISSUE

At the outset of the Hearing, the Parties stipulated to the following statement of the issue:
Was this discipline issued for just cause and, if not, what shall the remedy be?
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BACKGROUND
The Grievant, a Ramp Agent who had worked for Southwest Airlines (“SWA” or the
“Company") , for about two (2) years at the time of the Incident, was notified as follows by letter

dated and received by him on June 2, 2018:

A fact-finding meeting was held on May 30, 2018, to discuss your involvement with
an accident that took place on May 23, 2018. Present at this meeting were you,
TWU Representatives
(and)
, Station Manager Mike
Miller, and SSO Manager Mary Gordon.
After completing an investigation, and after considering the issues discussed at the
fact-finding, we have determined that you were not following proper driving and
safety procedures. Your actions had potential to cause serious injury to your
coworker. Additionally, you were not wearing a seatbelt when this incident
occurred. Such conduct is in violation of Company policy and procedures covered
in Ramp training and the Ground Operations manual. In addition, your actions
were in violation of the following Ground Operations Basic Principles of Conduct,
including, but not limited to:

14.
28.

Performing your job in a careless, negligent, or unsatisfactory manner.
Failure to comply with safety rules or regulations.

Based on the above and because of your actions, this letter will serve as a Final
Letter of Warning with fifteen (15) unpaid days. The dates for your unpaid
disciplinary days off will be assigned at a later date. Please be advised that the
behavior that you have displayed will not be tolerated. Any further violations of this
nature may result I additional discipline, up to and including termination of your
employment. If you have any questions you are to immediately seek guidance
from a member of Leadership.

The Union grieved, generally asserting that the discipline is excessive. The grievance was
appropriately processed and remains unresolved. The Parties stipulate that the matter is properly
before this Arbitrator for Opinion and Award.

RELEVANT CONTRACTUAL PROVISIONS
AGREEMENT BY AND BETWEEN
SOUTHWEST AIRLINES COMPANY
and
TRANSPORT WORKERS UNION OF AMERICA, AFL-CIO LOCAL 555
Representing
Ramp, Operations, Provisioning and Freight Agents
ARTICLE TWO
SCOPE OF AGREEMENT
Recognition. The Union is recognized by the Company as the sole and
A.
exclusive bargaining agent for the Employees of the Company based in the United
States, its territories and possessions, who comprise the class and craft of Ramp,
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Operations, Provisioning, and Freight Agents. The Union reserves the
right to
defend and protect any covered Employee.

B.

Covered Employees. This Agreement extends to and covers all
Employees in the classifications described in Article Five who normally and
regularly spend a majority of their work time in the performance of duties described
in Article Five. * * *
C.
Reasonable Work Rules. Employees covered by this Agreement shall be
governed by all reasonable Company rules and regulations previously or hereafter
issued by proper authority of the Company which are not in conflict with the terms
and conditions of this Agreement and which have been made available to covered
Employees and the Union Office prior to becoming effective.
Management Rights.
D.
The right to manage and direct the work force,
subject to the provisions of this Agreement, is vested in and retained by the
Company.

ARTICLE NINE

TRAINING
D.
New Eguipment. When any new type of equipment is put into service by
the Company, and an Employee is required to operate such equipment as a part of
such Employee's duties, the Employee shall be given an opportunity to become
familiar with such new equipment. The Company shall insure that Employees are
adequately trained before being required to operate such equipment.
ARTICLE TWENTY
GRIEVANCE / SYSTEM BOARD / ARBITRATION
DISCHARGE and DISCIPLINE
SECTION ONE
PROCEDURES
A.

Purpose.

No Employee who has passed his probationary period shall be

disciplined to the extent of loss of pay or discharge without just cause.
B.

Representation Requirements. The Union and the Company shall be
represented at each location. These representatives shall be empowered to

settle all local grievances without setting precedent of any kind. The Local
Representatives for the Union shall be selected from members of the Union who
qualify under Article Two. The Local Representative for the Company shall be the
Manager or his designee. Neither party shall be represented by legal counsel
through and including the System Board. Legal representation shall be permitted
in the case of Arbitration.
C.

Cost of Arbitration. It is understood and agreed that the cost of arbitration shall
be borne by the losing party .

L.

Interpretation/ Application of Agreement.

In the event of a grievance arising
over the interpretation of, or application of, this Agreement (“Contractual
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Grievances”), or in the event of a grievance involving disciplinary action other
than discharge (“Disciplinary Grievances”), the following steps shall apply. * * *

15.
Arbitration/Function and Jurisdiction. The functions and jurisdiction of
the Arbitrator shall be as fixed and limited by this Agreement. He shall have no
power to change, add to, or delete its terms. He shall have jurisdiction only to
determine issues involving the interpretation or application of this Agreement,
and any matter coming before the Arbitrator which is not within his jurisdiction
shall be returned to the parties without decision or recommendation. In the event
any disciplinary action taken by the Company is made the subject of
proceedings, the Arbitrator ’s authority shall, in addition to the limitations set forth
herein, be limited to the determination of the question of whether the
Employee(s) involved were disciplined for just cause. If the Arbitrator finds that
the penalty assessed by the Company was arbitrary or unreasonable, he may
modify or remove that penalty. * * *
POSITION OF THE COMPANY
The Company makes the following arguments and contentions in support of its position:
Southwest’s number one priority is to ensure the safety and security of its Customers and
Employees.

This commitment is published in its Safety and Security Commitment , which

recognizes that: “All Southwest Airlines Employees are responsible for establishing the highest

levels of Safety and Security in our operation and workplace; [and all Southwest Airlines
Employees] are responsible for complying with all Company Safety.. . policies and procedures.”

The Grievant ’s misconduct was captured by video, which shows the carts whipping towards
another Ramp Agent who inexplicably was not injured although he could have been seriously

injured, or worse, if even a single 2000 pound cart had struck him. Station Manager Mike Miller

testified that this was the worst driving incident he was aware of in his 28 years of experience

where an employee was not seriously injured or killed. The Grievant ’s numerous failures to drive
carefully, to have situational awareness, to follow the Company’s safety procedures, and to drive
defensively all contributed to this split second incident. The Grievant admits he was driving the

on his way to the cart depot; that he

baggage tug and decided to stop the tug to talk to

was turning the tug while also stopping; that he stopped too fast , and that he was not wearing his

seatbelt. The video clearly shows that the Grievant was driving too fast
speed and in excess of 5 mph

- in violation of

— in excess of walking

Company policies and expectations on which he

was trained and notified. The Grievant failed to comply with his Ramp Agent training, Company

safety and driving procedures for the Ramp. The Grievant also failed to comply with a written
safety reminder from his Station Manager which he had signed on May 12, 2018, only two weeks

before the incident. Following fact-finding meetings with the Grievant and
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and

the Company’s investigation, Southwest determined that the Grievant had
driven the baggage tug
carelessly and recklessly on May 23, 2018, coming within inches of seriously
injuring a coworker.

The undisputed facts and evidence gathered in the Company’s full, fair and complete
investigation shows it had just cause to discipline the Grievant for his careless, reckless
, and
negligent driving that came dangerously close to crushing a fellow Agent. Moreover,
a review of
the Grievant’s file shows that the Grievant had received various disciplinary letters ~
including one
for a prior safety violation - within twelve (12) months preceding the Incident. The Grievant
’s
behavior in driving on the Ramp on May 23, 2018 showed he had not changed his behavior or

heeded prior coachings, discussions, instructions and warnings. In deciding on the appropriate
discipline for the Grievant, far from any punitive motivation, the Leaders considered what corrective
action would change his behavior, as prior written warnings had not. They also considered the
uniqueness of this situation as the worst they knew of that had not resulted in injury or damage.
The Union cavalierly insists “no injury no damage” but the Company need not wait until an
employee is seriously injured or killed by an Agent’s negligent driving, or equipment damaged or

taken out of service to issue serious discipline in response to clear safety violations. The Basic
Principles of Conduct on which the Grievant was trained expressly state, discipline for careless and
negligent behavior may range from reprimand to discharge depending on the particular violation
and the circumstances of each situation. This was a unique situation, and the Company
determined that the appropriate level of discipline was a final letter of warning with 15 unpaid days
off, hoping to change the Grievant ’s behavior and give him another opportunity.

The Grievant admits he was driving, and that he thought, after the carts hit the pushback
tug attached to the aircraft at C-18, he had injured Agent
. According to the Grievant, he
was “extremely shaken” by what had happened. He admittedly slammed on the brakes, and the
video shows him hopping off the tug without unfastening a seatbelt, which he admits he was not
wearing. All Southwest Airlines employees are responsible for establishing the highest levels of
safety and security in operations and the workplace, and they are responsible for complying with all
Company Safety policies and procedures. Ramp Agents are responsible for the safe operation of

the equipment they drive, whether baggage tugs, pushback tugs, belt loaders , or lavatory service

trucks.

When the Grievant was hired, Southwest trained him for his job duties through
numerous hours of classroom and online training which he completed and passed, including safely
operating the ground equipment and on Southwest’s ground operations safety and driving policies
and procedures. He also has received recurrent training. The Union concedes that the Grievant
completed a six month initial training and probationary period where he had to demonstrate that he

was capable of performing his Ramp Agent duties. In addition to safely and carefully performing
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their job duties, Ramp Agents must also follow the Ground Operations Manual
Safety Rules and
Procedures, which include driving safety rules and procedures for Ramp Agents.
The Manual

specifies among other procedures that :
• the driver of the ground equipment is responsible for its safe operation;
• reckless driving will not be tolerated and is subject to disciplinary action;
• seatbelts be worn when operating baggage tugs among other equipment (subject to
limited exceptions inapplicable here);

• all vehicles must be operated in accordance with Company regulations and follow
maximum speed limits of walking speed as one approaches and departs the aircraft and

while in the safety zone, and 5 mph near fixed objects or parked aircraft;
• Agents immediately report Employee injury or equipment damage to a Ground Operations
Supervisor ; and

• Agents must drive defensively and be aware of surroundings.
The Basic Principles of Conduct also prohibit Ramp Agents from performing their job duties in a
“careless, negligent, or unsatisfactory manner” and/or in a manner that fails to comply with safety
rules or regulations. Less than two (2) weeks before his May 23, 2018 incident, Southwest issued
a written reminder memo regarding safety procedures and expectations to Ramp Agents at
Phoenix, which the Grievant signed, acknowledging receipt on May 12, 2018. While the Grievant
did report the May 23, 2018 incident to Southwest , he admitted that Ramp Agent
had told

him “if you don’t report it, I will” and that he went with him to report the incident.

After the incident was reported, Southwest conducted a fact investigation which included
watching the video, obtaining a written statement from the Grievant and holding fact-finding
meetings with the Grievant and his Union representative and with Agent
the Grievant ’s personnel file and record of performance.

. It also reviewed

Southwest also considered his prior

active discipline which showed he had previously been counseled for not being at his assignments
on October 28, 2017; he had been issued a safety letter of instruction for unsafely straddling the
tow bar when hooking it up to the pushback tug in violation of the Basic Principles #14 and 28 on

October 31, 2017; and he had been issued a letter of instruction, a letter of warning, and a final

letter of warning under the Attendance Program by December 26, 2017. In deciding on the
discipline for the Grievant’s safety violations, Station Manager Miller consulted with both Labor
Relations Manager Phil Stachowski and his Leader. For these unique circumstances, they

determined that the appropriate discipline was a final letter of warning and fifteen (15) unpaid days
off in order to gain the Grievant’s attention to change his behavior. The Company ’s investigation
was thorough and was conducted in good faith, and the Grievant was given due process.
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Southwest had just cause to discipline the Grievant based on his safety violations. The
Union’ s suggestion at the hearing that the Company was somehow required to conduct an
“ accident” investigation is a red herring .

The Union did not prove that any such investigation was

required. Southwest put the Grievant and all Ramp Agents on notice of its safety expectations and
driving rules and procedures for driving on the Ramp through its published policies and training.

Ramp Agents driving safely on the Ramp is critical to Southwest’s business as an airline and to the
Company’s Safety and Security Commitment . As Arbitrator Lurie recognized in Rinker Materials
Corporation, 78 LA 44 (1982), setting of standards and rules of operation is fundamental to
management ’s responsibility. The Parties’ CBA gives Southwest the right to manage and direct
its work force and to establish reasonable Company rules and regulations. Southwest ’s rules,

regulations, and employee policies for Ramp Agents are stated in the Basic Principles of Conduct
and the Ground Operations Manual, and Southwest ’s Basic Principles of Conduct set forth
acceptable and unacceptable conduct for Ramp Agents in performing their jobs. The Basic
Principles require, in part, that each employee is expected to be familiar with and adhere to all
Company policies and procedures, and unacceptable conduct includes
14. Performing your job in a careless, negligent, or unsatisfactory manner. .. and
28. Failure to comply with safety rules or regulations.

The Basic Principles also warn that “any violation of the [principles] will be grounds for disciplinary

action. Discipline may range from a reprimand to discharge, depending on the particular violation
and the circumstances.” The evidence demonstrated that the Grievant was put on notice of the
driving safety rules and procedures he was required to follow. Nevertheless, the Grievant drove

his tug negligently and carelessly, causing six (6) baggage carts to careen into a pushback tug only

inches from where Agent

was standing. Showing that an employee acted willfully or
deliberately is not necessary to uphold discipline for employee negligence. Arbitrator Felice has

ruled that negligence of an employee is ordinarily measured by what the reasonably prudent
person would do under the circumstances, and involves knowledge, experience, and perception of
risk. Greene County Sheriff’s Dept., 107 LA 865 (Felice, 1996). While the Grievant did not willfully
try to cause damage or injury, his reckless disregard of Southwest ’s safety rules and procedures

caused the Incident. The Grievant admitted at his fact-finding, in his written statement and at the
hearing that he stopped too fast and the carts slid into the pushback and almost hit Agent
. The video shows the Grievant was speeding and not driving at walking speed or 5 mph,

as he implausibly claimed. Although the Grievant testified he does not feel comfortable driving on
the Ramp, and that he typically bids other assignments than driving he admitted that his original

assignment on May 23, 2018 was driver; that work assignments are bid by the Ramp Agents; and
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that he was signed off by the Company to drive on the Ramp. The
Grievant also admitted that he
could be assigned driver duties at any time by the Company regardless of
what he bid. The

Grievant also admitted at the hearing he was not wearing his seatbelt, another
violation of the
Company’s driving safety rules and procedures. Station Manager Miller testified
he was shocked
by the video but relieved that Agent

was not hurt or killed because each cart in the chain
weighed about 2,000 pounds and the Grievant was driving too fast and
recklessly. He also stated
that the Grievant caused the Incident by turning sharply, slamming on the brakes
and speeding.
Manager Stachowski, who has eleven (11) years of Southwest experience including
time as a
Southwest Ramp Agent and as a Leader for Ramp Agents, testified that the Grievant s
’ driving was
grossly negligent in how fast he was driving and where he was driving, which
put another
employee at risk. He also believes that the Grievant cannot be trusted to drive
on the Ramp.
There was no fluid, water or oil was on the Ramp at C-18 or any other hazard at the time
of the
Incident, nor did the Grievant previously make such a contention.

The Grievant disregarded his Station Manager’s May 12, 2018 written reminder. The Union
argued that the Company added the warning about avoiding sharp turns, jerking motions causing
possible jackknife to the Ground Operations Manual shortly before the May 23, 2018
incident ,
suggesting that the Grievant was not on notice his behaviors could result in careening the carts

into the pushback tug. That argument lacks merit and ignores all of the other warnings, driving
safety rules and procedures in the Ground Operations Manual. Considering the extensive driving
safety rules and procedures in the Ground Operations Manual throughout his employment , the
extensive, multiple and recurrent training he was provided, and the recent safety expectations
reminder memo he received two weeks earlier, the Grievant clearly had notice not to speed, to
drive slow in the gate areas with fixed objects and parked aircraft and other equipment, to drive
defensively, to be aware of surroundings, to wear his seatbelt, not to be careless or negligent , and
to follow all other driving requirements. Moreover, Station Manager Miller and Manager

Stachowski testified that a two (2) year Ramp Agent such as the Grievant would know not to turn
sharply or speed or stop suddenly when driving ground equipment without a written notice, if the
Agent drives defensively and uses common sense in performing their duties. Notably, Union
witness
admitted that he has known for years that making a sharp turn can jackknife
the baggage carts. The Grievant admitted in his fact-finding that he was frustrated that evening
because he had been assigned to push the departing aircraft at Gate C-18 by a Supervisor at the
end

of

his

shift.

Even

if

the

Grievant

was

frustrated

or

angry ,

that

was

no

excuse to cut corners and drive his baggage tug so carelessly and recklessly. The Union and the
Grievant have shown a cavalier attitude toward his misconduct. The Union claims the Company is
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relying on shock and awe and that there was no injury and no
damage, ignoring the Grievant ’s
unacceptable behavior in driving the tug so recklessly and ignoring his
safety violations. None of
the Company ’s safety rules or Basic Principles state that safety violations

occur only when
someone is injured or equipment is damaged. Station Manager Miller
testified about the
Grievant’s lack of remorse at the fact-finding and stated, “I don’t know that [
] realizes to this
day just how serious, how lucky he was and
was. . . [
] could have killed somebody
or paralyzed somebody for life. "
Southwest provided the Grievant with due process, conducting an in-person fact
-finding
meeting consistent with Article 20 of the CBA . The Grievant had Union representation
and gave
his version of what happened on May 23, 2018. The Grievant also had the opportunity
to provide
any additional information before the meeting ended. Unfortunately, the Grievant
did not show
Station Manager Miller that he realized or appreciated the seriousness of the incident
, nor did he
show any remorse at the fact-finding . Moreover, Station Manager Miller did not think the
Grievant
was truthful when he claimed he did not speed when driving the baggage tug.

Before making the
disciplinary decision, Station Manager Miller also reviewed the Grievant’s written statement , held
a
fact-finding meeting with Agent
, watched the video and of the incident, and reviewed the

Grievant’s file.

He also consulted with Labor Relations and with his Director regarding the
appropriate discipline. Station Manager Miller testified that the discipline needed to be severe to
get the Grievant’s attention in order to change his behavior after prior warnings had not and that he
would not be able to sleep at night if the Grievant’s unsafe conduct were not addressed with
appropriate discipline. The Final Letter of Warning and fifteen (15) unpaid days off is the
appropriate discipline for this unique situation, and it is supported by just cause.

—

The Grievant did not receive the most severe discipline termination, nor did he receive a
last chance agreement, or even a final letter of warning and thirty (30) days off. The discipline
assessed is consistent with Southwest’s Basic Principles, which expressly provide that “discipline
may range from reprimand to discharge, depending on the particular violation and the
circumstances.” Arbitrator Barnard recognized that, under this CBA, each case involving discipline

should be tailored to fit the specific circumstances.

Grievance (2005). The discipline

issued to the Grievant is tailored to his circumstances, and gives him the opportunity to show that
he can follow the safety procedures in performing his job. There is arbitral precedent supporting
the Company’s discipline issued to the Grievant. Southwest’s final letter of warning and five (5)
day suspension of another Ramp Agent who negligently drove a lavatory truck into a support pillar
when he failed to pay attention to his surroundings was upheld as discipline supported by just
cause by Arbitrator Neumeier.
Grievance (2015). Like the Grievant, Arbitrator
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Neumeier determined that Mr.

did not accept responsibility for his actions. In a case
involving an Operations Agent - covered by the CBA in the same classification with Ramp Agents
-

- who committed a safety violation by failing to complete the Cargo Bin Loading Schedule
(“CBLS”) as required by Company policies and procedures, the Company’s final letter of
warning
and 15 days off was upheld as supported by just cause for her significant safety violation
. As
stated by Arbitrator Vernon, “There is no more important part of her job than safety.”

Grievance (2014). As quoted in the

Decision, “[tjhere are some employees who
might need a stark penalty like a bucket of cold water to wake them up.” The Company ’s discipline
here was neither arbitrary nor capricious. While the Union claims it is too harsh and disparate, the
Union did not meet its burden of proof to establish disparate treatment.
Variations in penalties assessed do not necessarily mean that management took improper
or discriminatory disciplinary action. To show disparate treatment , it is not enough simply to show

different treatment. According to Arbitrator Dworkin it is not enough that an employee was treated
differently, as the circumstances surrounding the charged offense must be shown to be
substantially like those of individuals who received less severe penalties. Genie, 97 LA 542, 549
(1991). Thus, the Union would have to show that other Ramp Agents who were similarly situated to

the Grievant in all relevant aspects were treated more favorably by the Company. The Union
offered the final warning issued to new hire Ramp Agent
in support of its claim of
disparate treatment. However, the
situation is not similar to the unique circumstances of the
Grievant’s safety violations. One significant difference is that Manager Stachowski testified that ,
while
involved some carts jackknifing, no Agents were in harm’s way like Agent

was when the Grievant’s baggage carts missed him by mere inches. Likewise, the situation of
Phoenix Agent
, whose ankle was injured after she was thrown off her tug due to not
wearing a seatbelt when another tug collided with hers, is not similar to the Grievant’s: She was

not found to have been driving negligently, although she was not wearing her seatbelt. She put her
own self at risk, as opposed to the Grievant who put Agent

or worse.

in direct risk of serious injury

Moreover, the Union admitted the discipline issued to Agent

was only for not

wearing her seatbelt while operating a baggage tug . Thus, she is not a comparator to the
Grievant’s multiple safety violations. The Union suggested the
incident involved
injury to another Agent and resulted in a letter of warning, but Union witness

conceded in

cross-examination that he did not know that the Agent was injured-only that he had gone to a

clinic to be checked out after being pinned between two carts at the T-point staging area when
Agent

failed to set the parking brake on his tug . The Union provided no documentation of
the discipline issued other than hearsay testimony. The other two (2) arbitration decisions the
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Union offered ,

and

, did not involve violations of driving safety rules such as
the Grievant’s behavior, but failure to perform the required safety walkaround inspections
prior to

flight departure.

This is completely different misconduct than the Grievant’s.

Notably, the
award recognizes that a final letter of warning for a first safety related offense
can be
issued, and would be valid if the incident shook the Employer ’s faith and trust and/or the
employee
failed to understand his culpability.

in his record. In

In the instant matter, the Grievant had a prior safety violation
, although the nature of the offenses are different from the Grievant ’s, the

Company’s original discipline of a final warning and ten (10) days off was very similar to that issued

the Grievant.

The Company objected to Union Exhibits 10-12 because they are pending
grievances, subject to future arbitration and factual determinations by an Arbitrator. Thus,
they are
not relevant evidence in this case and should not be considered. Subject to and without waiver of
those objections , the Union presented no evidence that the employees named in those grievance

were involved in similar multiple driving violations of speeding, swerving, slamming on brakes, or of
any other Agent being endangered. As to Union Exhibit 13, concerning Dallas Agent
, who
failed to stop at a stop

resulting in equipment damage, the Union argued that, unlike
’
conduct, the Grievant’s conduct was not deliberate. However, the video and extensive other
evidence of the Grievant’s speeding, swerving in turning, failure to wear his seatbelt, and slamming

on the brakes because he chose to suddenly stop to talk to Agent
demonstrate reckless,
careless choices and decisions by the Grievant as the responsible driver of the tug that night.
Regarding Ontario Agent
, the Union admitted there were no other Agents or employees in
the area . What the admissible discipline examples offered by the Union do not show is any similar
circumstances to the Grievant’s multiple driving safety violations resulting in six baggage carts or
similar equipment landing within a hair ’s breadth of another Agent .

The Union and Company

examples do show that the Company investigates the individual facts and circumstances and
determines appropriate discipline in each instance per the Basic Principles.

The Company requests that the Arbitrator deny the Union’s grievance in its entirety.

POSITION OF THE UNION
The Union makes the following arguments and contentions in support of its position:

This is a “just cause” case and the Company has the burden of proof. To determine just
cause, arbitrators generally consider whether the employee is guilty of misconduct and, if so,
whether the discipline imposed is a reasonable penalty under the circumstances of the case. The
Union believes that the level of discipline imposed is based on the “shock and awe” of the video

depicting the Incident, which shows an employee almost getting seriously injured.
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But the

Company is issuing discipline on the mere possibility, or the “what
if,” instead of the actual
violation. The only clear violation demonstrated was that the Grievant
was not wearing a seat belt ,
and the Company’s arguments about excess speed and sharp turn are disputed
. The level of
discipline issued to the Grievant far exceeds what is reasonable for the offense
.
There is no history of the Company issuing this type of extended unpaid
suspension for
driving violations, and no evidence that employees, or the Union, were ever put
on notice for this
type of discipline. Just cause requires notice of discipline that will result in
termination, and any
other rule violation would be subject to a reasonable progressive pattern
intended to improve
behavior, and not to be punitive in nature. The Company did not perform a thorough
investigation,
but relied entirely on the video and statements from the Grievant and Agent
. An
investigation could have revealed mitigating circumstances, or other contributions to the
incident of
the baggage carts sliding and this deficient investigation failed to protect the
Grievant’s due

process rights. Moreover, the Company did not inspect the equipment, tires or carts to make
sure
they were in good working order, nor did it check for fluids or other conditions on the ground
that
could have contributed to the sliding of the carts. Station Manager Miller did not talk to Supervisors
who were actually present at the airport when this incident occurred nor did he make himself aware
of any conversations the Grievant had with supervisors or managers seconds and minutes after
the incident. Talking to these Supervisors, or spending more time conversing with the Grievant,
could have indicated mitigating issues that were not even considered. The investigation was not
fair, in that it considered the Grievant’s attendance record, which is not related to this incident. The
attendance policy contained in the contract has its own progressive steps and is considered a no-

fault attendance policy. Moreover, the Grievant has only one discipline letter in his file that , the
Company admits, is not, “.. . of the same nature.”
The discipline letter issued to the Grievant states, "Your actions had potential to cause

serious injury to your coworker." Station Manager Miller referred to the potential for harm to Agent
several times, including his belief that Agent

could have been killed or severely

injured.

However, basic arbitral principle states, ". . . the degree of discipline should be
proportionate to the seriousness of the offense. Stated another way, the penalty must ‘fit the
J

n

crime .

Brand, Discipline and Discharge in Arbitration , BNA, 2003, pg. 87 (sources cited in

original) ]. The penalty chosen by the Company is based on a potential outcome that did not occur
as there was no damage or injury , as the Company acknowledges. This is similar to a person who

runs a red light: That penalty will be different if running the red light causes an accident , and if the

driver who ran the red light also was under the influence of alcohol or some other illegal substance.
Likewise, a person who accelerates but does not exceed the speed limit is not going be cited for
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' almost; or 'potentially' going over the speed limit.

The Union fully understands that this was
almost a very serious accident, and it supports the enforcement of safety rules. The Union also

understands that every safety rule is designed to keep employees safe, and the violation of any
safety rule can have severe consequences. However, the Company is relying heavily on the "what
ifs" of this case, rather than on the actual violations. This violates just cause and makes this
discipline punitive in nature.

The actual discipline letter issued states ".. . we have determined that you were not following
proper driving and safety procedures.. . Additionally, you were not wearing a seat belt when this
incident occurred.” Station Manager Miller testified that the Grievant was not wearing a seat belt ,
driving too fast for that area and was reckless by turning too sharply and slamming on the brakes.

The Union did not dispute that the Grievant was not wearing his seat belt. The question is whether
or not the seat belt was required to be worn. The Grievant had an understanding that driving in the

immediate gate area and not going beyond that area did not require the use of a seat belt. He may
need better training to understand when the exception rule applies but , regardless, failing to use a
seat belt is considered a minor offense, and the Company treats it as such. The Parties also have
received a precedent-setting decision, as outlined in the CBA, concerning seat belt use. The

penalty is to be a letter of instruction. The next offense alleged is driving too fast. Station Manager

Miller stated that the speed limit was walking speed, but that contradicts the Ground Operations

Manual which provides that walking speed is required “as you approach and depart the aircraft and

while in the safety zone." The Grievant was not approaching or departing the aircraft parked at the
gate or in the safety zone, which is inside the red and yellow line, where the aircraft sits. The
Grievant never entered the safety zone while he was driving, as the Company concedes. As to the
speed limit of “5 mph near fixed objects or parked aircraft" the Company’s evidence was
contradictory. Station Manager Miller identified a building , which is a fixed object , which further

indicates that walking speed was not required. The Grievant was not approaching or departing the

aircraft and was not inside the safety zone as he was driving. Station Manager Miller did not know
what speed the Grievant was driving, but guessed that it was faster than walking speed and faster

than five (5) miles an hour.” A “guess” does not justify issuing a Final Letter of Warning and fifteen
(15) day unpaid suspension from his Manager who did not even fully understand what the correct

speed limit was in the area that Grievant was driving. Regarding the alleged offense of turning too
sharply, the Company introduced the Grievant’s training transcript to show that he is current and

up to date on training and that he has been trained on the Ground Operations Manual (“GOM”),

including Ground Equipment General Driving Rules. The last time the Grievant became current on
the GOM was with his Employee Policies Recurrent course on September 14, 2017, but the
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revised date of that section is April 4, 2018. The Union’s Exhibits
1 and 4 with a revision date prior
to the Grievant’s last training on the GOM do not contain
the same warning listed at the top of

Company Exhibit 4 (at page 5-26). The Company offered no proof
that the Grievant had any
knowledge of this new warning that may have prevented the incident
. Moreover, the Grievant was
not following when he made his stop. This is a critical warning that could
have altered his driving,
had he been aware of it. The testimony of Union Witness
indicated that the training is not
very extensive and that much of it requires training to understand and not “
common sense” as
Station Manager Miller stated. The Grievant was not properly trained
and, at worst, should be
given additional training on driving a tug while pulling carts instead of the harsh
penalty assessed.
The final driving violation is that of stopping too fast, or slamming on
the brakes. With the
same exception noted above as to Union Exhibits 1 and 4, there is no other rule
or warning that

addresses sudden stops or slamming on the brakes with carts in tow, or otherwise.
The closest
reference is the general rule of, "The driver of any vehicle is responsible for its safe
operation."
The Company failed to enter any of the Grievant's logs to show exactly how he was trained
in the
safe operation of the baggage tug, such as how to properly stop , or pulling or towing carts
. The
testimony of Ramp Agent

and the Grievant should be given serious weight as to the level
of training that the Company gives employees for the safe operation of vehicles. The Grievant
has
little experience with the Company and little experience operating baggage tugs, as he regularly
does not perform job duties that require the use of a baggage tug.
The Company
only offered exhibits and testimony of the last time the Grievant was signed off on the policies, but
no rebuttal of the Union’s evidence that a critical warning did not exist in the GOM the last time
the Grievant had recurrent training. The Company provided no rebuttal to that evidence, or
regarding the Union’s evidence regarding the level of training needed for the safe operation of the
tug. The stated violation "slammed on the brakes" is not a rule stated anywhere in the GOM. The

just cause standard is not met because it is not clear if the Grievant was trained or understood that

his sudden stop, even at his speed (which is unclear whether it was in excess in the area in which
he was driving), would have caused the carts to buckle and jack-knife.

As the Union stated in opening, the Company has not put the Union on notice that safety
infractions will result in extended suspensions with loss of pay because something could have
happened. The Company offered no proof that it ever put the Union on notice that extended
suspensions will be issued for potentially dangerous driving rules violations.
District
Representative Bettinger’s testimony demonstrated that the Union has no history or any type of
acknowledged past practice that this type of discipline is the norm.

District Representative

Bettinger has a long history of handling grievances and reviewed the Union’s database that has a
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history of over twenty (20) years. He testified that there was no record
of disciplinary days off
being assessed to an employee for a safety violation that did not involve
injury or damage. He also
noted that the ramp is a very dangerous place and if the Company “start(s) giving
out discipline for
what could have happened, we wouldn't have any employees.” The Company claims
it has issued
this type of discipline - for what could have happened - in the past , but it put on
no evidence to
support this claim. The Company not only did not offer any evidence to show
this type of severe
discipline for no damage/no injury incidents, but also brought on no rebuttal witness
to refute
District Representative Bettinger's testimony. Manager Stachowski stated he had
seen similar
instances, but the Company - which acknowledged its own database covers at least 10 years

-

offered no supporting evidence. Although Manager Stachowski testified other employees
received
disciplinary days off for safety-related infractions when there was no damage and no injury
no

examples were entered as exhibits and he stated he would not be surprised if the Union could
not
find any examples. The evidence failed to establish that the Company has issued discipline to
employees for what could have happened, and failed to rebut the Union’s argument that no such

evidence exists. This is a key element in the just cause provision, because the Union and the
employees must understand not only the rules, but also the consequences to the rules. Without
notice of a clear penalty for a rule violation, employees do not have a chance to correct their
behavior and many arbitrators are reluctant to uphold discipline when the employer imposes a
suspension or discharge without having previously warned the employee, except in cases of
serious misconduct. The Company generally applies basic progressive discipline to safety, driving,
job performance, and other such rule violations. An employee who fails to properly wear a seat
belt will receive a Letter of Instruction, as indicated in Union Exhibit 2, rather than being disciplined

for what could have happened. The actual violation is nothing more than a simple careless act that
is properly subjected to progressive discipline within the just cause standard, aimed at improved

behavior, not punitive punishment.
The Company’s citation to the Grievant ’s prior, unrelated discipline is simply an attempt to

paint an unflattering picture of him, without acknowledging any improvement.

The only prior

discipline that is current is a Letter of Instruction addressing the proper procedures for hooking up
an aircraft to a tow bar. It notes that "Any further violations of this nature will result in discipline, up

to and including termination.”

Station Manager Miller acknowledged that the case at bar is

not of the same nature as the tow bar incident but the Company is attempting to have everything
fall under the same broad umbrella of safety.

The Company also failed to treat the Grievant similarly to other employees with similar

safety violations. The Company was not fair in their treatment to the Grievant, as indicated in how
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it handled a similar incident that happened several weeks after this incident. Union Exhibit
3
shows that a Final Letter of Warning was issued to an employee for almost the exact same thing
.

That employee,

, was a probationary employee and, thus, not subject to the just

cause provision. Even without the just cause standard, Mr.

Warning.

only received a Final Letter of

The letter issued to Mr.

also lists something that is absent from the Grievant’s
discipline letter: "You were driving in a reckless manner... .“ The discipline issued to the Grievant
does not mention reckless driving, although Station Manager Miller mentioned the word reckless
while testifying . Additionally, the letter to Mr.
had an agreement to remove the letter from

his file on October 1, 2018.

Union Exhibits 2, 3, and 6 show incidents that involve injury or
damage, yet the penalty is not at the same level as was issued to the Grievant although all arose
out of the PHX station. All of these letters include driving issues and the same BPOC rule
violations, yet none involve any unpaid suspension. Union Exhibit 7 is a picture of another incident
out of PHX that resulted in a letter but no suspension days. Union Exhibit 8 is the closest

comparison of the Company’s attempt to issue discipline for what could have happened. The Final
Letter of Warning issued in that case was reduced as being too harsh, and there were no unpaid
suspension days involved with that discipline. Union Exhibit 9 is another comparison of being
disciplined for what could have happened. The Company imposed a Final Letter of Warning and a
ten (10) day unpaid suspension; the arbitrator overturned the suspension but allowed the Final

Letter of Warning to remain for reasons stated in the decision. The Company objected to Union
Exhibits 10, 11, and 12, due to the fact these exhibits are still active grievances. The Union

is not arguing facts of the cases but to show how the Company addressed what it believes
happened.

The Company ’s objection is based on the fact it has no evidence to support its

argument of just discipline. Union Exhibit 13 is also significant in that the employee ran a stop sign
and caused equipment damage, but he received a lower level of discipline and

far fewer days off than the Grievant. Finally, Union Exhibit 14, with the accompanying picture of

Union Exhibit 15, is an example of an Agent who deliberately and maliciously put employees and
equipment at risk. But even with this deliberate act, the Company did not impose any unpaid
suspension days. The Union could have continued for several more hours with exhibits where
damage or injury occurred and the Company issued less discipline than the Grievant’s. All of the

Union exhibits deal with the same BPOC principles and involve the violation of safety rules. These
examples show that the Grievant was not treated fairly compared to other employees as his

discipline was issued for a potential outcome happening rather than any violation itself.

Even if the Company could prove each of the three (3) driving violations, the just cause
standard was not satisfied. The Grievant was denied the opportunity to improve himself in the
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progressive steps of discipline, his due process rights were violated
and the Company did not
prove that the Union or the employees were ever put on notice that
extended unpaid suspensions

would be issued for driving violations. The Union will work hand in hand with the Company
to
promote a safe work environment, and the Union will always acknowledge
the seriousness of the
potential for harm with the violation of any safety rule, but the Company
issuing discipline for the
potential of harm does not follow the just cause standard. Based on the level of
discipline, and the
minor offenses committed, the just cause standard was not properly applied

.

he Union respectfully asks that this grievance be sustained, that the Grievant
made whole
as to his fifteen (15) day suspension, and that the Final Letter of Warning be
reduced to a proper
level per the progressive discipline standard for a minor rule violation that resulted
in no damage
and no injuries.

OPINION

THE FACTS
The preponderance of the credible evidence indicates as follows:

The Grievant, a Ramp Agent in the Phoenix (PHX) station, has been employed by
Southwest Airlines for almost two (2) years. On May 23, 2018 the Grievant was towing six ( )
6
empty baggage carts -- each of which weighs 2,000 pounds - from the Gate C-18 area, intending
to drop them at the cart depot located at Gate C-13. As he was driving through the Gate C 18 area
-

he decided to stop to talk to Agent

. The Grievant

testified he applied the brakes

“ a little too fast, a little too hard.” When he did so, the carts he was towing began to buckle or
jackknife, sliding toward the pushback tug where Agent
was standing. The carts slid into
the pushback tug with enough force to move the pushback tug and Agent
, who was
facing the opposite direction from the oncoming carts.

No one else, including coworkers or

Supervisors, witnessed this Incident but it was recorded by video that was viewed several times
during the Hearing.
The Grievant, who admittedly was not wearing a seat belt at the time, hopped off the tug
and quickly approached Agent
, fearing he had been injured. At least one of the carts hit

the pushback tug only inches from Agent

and it is undisputed that Agent

could
have been seriously injured (or worse). A Supervisor arrived at the scene within a few minutes but
had not witnessed the incident and did not ask any questions about it. The Grievant and Agent
were relieved from the flight and together moved the carts to the cart depot .
Grievant did not recall which of them drove to the cart depot. The Grievant and Agent

The

reported the incident to another Supervisor and Manager. A fact-finding meeting was held with the
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Grievant and his Union representative on May 30, 2018 The
Company determined that the
appropriate discipline was a Final Letter of Warning and fifteen (15) unpaid
days off, of which the
Grievant was notified by letter dated June 2, 2018.
THE ARGUMENTS

he Alleged Misconduct

'

The Union contends that the Grievant was issued discipline based on what
could have
happened rather than what actually occurred, stressing that there were no injuries
or damage
caused by the Grievant. However, the Grievant was not charged with almost
causing injury or
damage. Although the discipline did recite in part that his actions “had potential
to cause serious
injury to (his) coworker” it also stated he was not wearing a seatbelt when the Incident
occurred, in
violation of Company policy and procedures. Moreover, he was charged with violating

Ground
Operations Basic Principles of Conduct, including, but not limited # 14 (performing his
job in a
careless, negligent, or unsatisfactory manner) and # 28 (failing to comply with safety rules or
regulations). The Grievant admittedly was not wearing his seatbelt and he also admits that he
applied the tug’s breaks too quickly and “too hard." While the Union disputes that the Grievant
was driving too fast1 or that he made a sharp turn, this Arbitrator concludes that the Incident would

not have occurred had the Grievant been operating the tug in a careful, non-negligent , and
satisfactory manner and otherwise been complying with the Company ’s safety rules and
regulations. Thus, discipline was issued based on the Grievant’s actions and not for what could
have occurred.

Excessive Discipline

The Union argues that the discipline issued to the Grievant is excessive. As the Union
notes, just cause requires in part that the degree of discipline issued be proportionate to the
seriousness of the charged offense and not on a potential outcome that did not occur. The Union
contends that the Grievant’s actual “minor” violations merit, at most, a letter of warning. This

Arbitrator disagrees that driving a tug in a manner that jeopardizes employee safety can be termed
a “minor” offense.

As both Management and Union witnesses made clear, the Ramp is a

dangerous environment. Indeed, District Representative Bettinger testified:

The ramp is inherently a very dangerous place to work.
1

Although the Grievant testified that he believed he was driving at “walking speed” at the time the incident
occurred, the video recording reflects that he was driving faster than walking speed or 5 mph. However ,
regardless of how fast he actually was driving
which was not definitively established - there is no
indication that the Incident would have resulted had the Grievant not failed to follow proper driving and safety
procedures.

—
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Tr., page 220, lines 16 - 17.
Strict adherence to safety requirements is required to protect Southwest ’s
customers and
employees, as well as aircraft and other equipment. The Company cannot
be expected to
overlook safety violations simply because “nothing” resulted from them and
serious disciplinary
consequences can result when safety violations occur. In this matter, the Company
considered the
circumstances of the underlying Incident as well as the Grievant’s history and what it perceived
to
be his attitude when it decided on the level of discipline. The Company believes
the Grievant can
change his behavior, inasmuch as the discipline issued gives him the opportunity to do so
. As the
Company notes, the Basic Principles of Conduct provide that discipline for careless
and negligent

behavior may range from reprimand to discharge depending on the particular violation
and the
circumstances of each situation. The evidence indicated that the Company chose a final letter of

warning with 15 unpaid days off as an appropriate level of discipline primarily because Station
Manager Miller did not think the Grievant realized or appreciated the seriousness of the
incident,
did not show any remorse at the fact-finding, and was not truthful when he claimed he was not

speeding. He explained his purpose as follows:

Well, my take on it was, you know, after reviewing the file and all of the letters,
none of which resulted in disciplinary days, and to me all I'm trying to do is change
a behavior. I think
's displayed that issuing letters such as this doesn't
always work because of the amount that he has. I felt that disciplinary days were
necessary * * * Well, it was appropriate for the issue. It was significant. This
was, again, like I said, by far the worst collision, again, that I've seen where
nobody got hurt. And again, like I said, there needed to be severe discipline. And
short of termination, he's a young man. He's got a long career ahead of him. I' m
hoping this changed the behavior.
Tr., page 69, line 24 - page 70, line 16.
Thus, his testimony indicates that a major consideration in Station Manager Miller ’s determination

of an appropriate level of behavior was his belief that the discipline issued needed to be “ severe” in
order to get the Grievant’s attention and correct his behavior. However, other evidence indicates

that could have been accomplished with less discipline.

As to the Grievant ’s prior discipline reviewed by Station Manager Miller, this Arbitrator does
not consider it particularly relevant to determining whether the instant discipline was excessive.

He previously had been counseled for not being at his assignments on October 28, 2017 but that
type of behavior is not related to the conduct that resulted in the challenged discipline.

The

Grievant also had been issued a safety letter of instruction for unsafely straddling a tow bar he was

hooking up to a pushback tug. While this type of conduct does constitute a prior safety violation,
Station Manager Miller testified that the tow bar incident was not of the same nature as the conduct
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underlying the challenged discipline which indicates it would not be a prior step of progressive
discipline. And, while the Grievant apparently has had past attendance issues - which he seems

to have corrected since the last of those disciplines was a Final Letter of Warning and he was still
employed at the time of the Hearing - attendance is not related to the safety considerations
underlying the challenged discipline. Moreover, Station Manager Miller stated he did not consider
the attendance letters in determining the level of discipline in the instant grievance other than for

what they suggested about the Grievant ’s ability to change his behavior.
Significantly, Station Manager Miller testified that he was a “bit disturbed” by what he
perceived to be the Grievant’s " very cavalier” attitude during the fact-finding:

I mean, it didn't appear that ~ I didn't get the sense that he realized the
seriousness of the situation and how
I don't know how he could not
have got it, but it just didn't seem that he was -- I don't want to say remorseful,
wasn't remorseful, but he just - like there was no damage, no injury, let's move on,
kind of. And I apologize, but that's the impression I got. * * * there were a few
questions that he couldn't answer. I don't know if he couldn't or wouldn't. I think he
lied about a couple of things, to be honest with you. * * * (His) Union
representative('s) final statement was that, you know, everything that
had
said, you know, he pointed out to me it's really coming from his heart. So, again,
the - my interpretation, you know, he may have said he felt bad, but again,
nobody was hurt, what's
what's the big deal. And (Union Representative
) had to clarify that a little bit with, you know, this really is coming from his
heart. And I didn't feel it was coming from his heart, you know. I don't know that he
realizes to this day just how serious, how lucky he was and
was. I would
hate to go through life knowing that, one, I supported it or didn't take action on it
and he -- knowing that he potentially could have killed somebody or paralyzed
somebody for life.

—

Tr., page 58, line 1- page 59, line 23
The Grievant, however, testified that he was scared and traumatized by what occurred because he

thought he had injured Ramp Agent

.

hurried over to make sure Agent

was okay.

As shown in the video , he jumped off the tug and
He also testified about the impact the

Incident had on him:
I still think about it today. It still sticks in my mind. It's going to continue to stick in
my mind. I am just extremely grateful and I thank God every day that nobody got
hurt. I mean, when it happened, it's extremely traumatizing. Like, you guys saw the
video. It happened, but nothing - there was no damage to aircraft or equipment or
(Ramp Agent
), and I'm just grateful that that happened.
Tr., page 159, line 24 - page 160, line 7.
Moreover, the Grievant, who is in his early twenties, explained as follows:
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This has been probably one of the most nervous situations that I've ever been in.
And I just want to let you guys know too , when I get nervous I smile and giggle.
And I don't want to offend anybody. It's just kind of a coping mechanism kind of
thing. But yeah, I just wanted to let you guys know. * * * | do (understand the
seriousness of this whole incident). And I know it's extremely serious and it 's not
taken lightly.

Tr. , page 149, lines 1 - 15.
The Grievant’s explanation of how he reacts when nervous - behaviors that also were
demonstrated during the Hearing - shows how Station Manager Miller could have perceived that
the Grievant had a cavalier attitude about the Incident and failed to appreciate the seriousness of
the matter, which is what convinced him that the Grievant needed “severe” discipline. Thus, the

level of discipline selected appears to have been based on misperception caused by the Grievant’s
admitted tendency to smile and giggle when he is nervous. Accordingly, this Arbitrator concludes

that, given the totality of the evidence presented, the discipline imposed

- a Final Letter of Warning

with fifteen (15) unpaid days - is excessive under the circumstances. Nevertheless, the Grievant
did engage in the charged misconduct and some discipline is warranted. Before addressing that,
however, several of the Union’s other arguments must be considered.
Alleged Deficiency of

the Investigation

The Union argues that the Company failed to conduct a thorough investigation because it
did not inspect the equipment, tires or carts and did not check for fluids or other conditions on the
ground that could have contributed to carts sliding as they did. However, the Incident was not an

“accident” calling for such an investigation, in this Arbitrator’s opinion

,

Indeed, as the Union

repeatedly argues, no one was injured and nothing was damaged. Moreover, the Grievant did not

mention any possible malfunction(s) of the tug he was driving nor did he raise any potential slick
conditions that could have contributed to the Incident although he had the opportunity to do so in

his written Statement and during the fact-finding . No possible malfunctions or slick conditions were
indicated on the video, either. The Union also argues that Station Manager Miller should have
talked to Supervisors who were present at the airport when the Incident occurred and spent more
time talking to the Grievant because doing so might have identified mitigating circumstances.
However, the Grievant’s testimony made clear that no Supervisor(s) witnessed the Incident and,

thus, it does not appear that any such Supervisor(s) would have any relevant knowledge of the
Incident.

Moreover, the Grievant and the Union had the opportunity to raise mitigating
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circumstances, if any, at the fact-finding2. Had that been done, they could have been considered
before discipline was imposed.

The Union also argues that the investigation was not fair, because the Company
considered the Grievant’s attendance record, which is not related to the Incident and because the
only disciplinary letter in the Grievant’s file at the time of the investigation did not involve conduct
that was “ of the same nature” as that underlying the instant discipline. However, Station Manager
Miller testified that, although he did review the Grievant’s file, “obviously the attendance letters are
what they are” but that:

My review of those documents didn't play into the level of discipline, only the
impact of those on his ability to change behavior.
Transcript (“Tr.”), page 92, lines 11 - 18.
Moreover, Station Manager Miller testified that the Grievant’s prior safety violation, based on an
October 31, 2017 incident in which he failed to hook up a tow bar to the pushback in a safe manner

was not “the same nature” as the conduct underlying the instant grievance. Tr., page 109, lines 7 13. Thus, the undersigned is not persuaded that he relied on the prior incident - even though it
raised a safety issue and recited Basic Principles of Conduct 14 and 28

- in determining the

penalty assessed in the instant grievance.

For the above reasons, the Union's challenges to the sufficiency and fairness of the
investigation must be rejected.

Inadequate Traininq/Lack of Notice

The evidence demonstrated that the Grievant had been trained to perform his job duties,

including driving, and that he successfully completed the initial six (6) month training and
probationary period. The Grievant also was trained on the Company ’s safety policies and
procedures including, but not limited to, the Ground Operations Manual Safety Rules and
Procedures, which include driving safety rules and procedures for Ramp Agents, and the Basic

Principles of Conduct which provide, in part, that employees may be disciplined for careless and
negligent behavior. He and all PHX Ramp and Operations employees had been notified by Station
Manager Miller’s March 29, 2018 memorandum as follows:
Safety is one of the core values of Southwest Airlines. As such Safety is critical to
our overall operation for our Employees, Customers, Equipment and Brand. Non
compliance with Safety Directives is not an option. *
*
2

Had the Grievant told Station Manager Miller about his tendency to smile and giggle when nervous , the
discipline issued might have been less severe. However, it was up to the Grievant to share that personal
information and Station Manager Miller cannot be faulted for failing to elicit it.
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The Union contends that the Grievant was not adequately trained, specifically
pointing to a revision
to Section 5.6 of the Ground Operations Manual (Ground Equipment General Driving Rules)
dated
April 4, 2018, which warns employees to avoid sharp turns and jerking motions caused
by sudden
acceleration or stopping while towing carts because doing so “causes carts to jerk with sudden

force and could possibly jackknife or overturn the vehicle.” The Union contends that this
warning
did not exist when the Grievant last became current on the Ground Operations Manual, which
was
with his September 14, 2017, Employee Policies Recurrent course. According to the Union, the

Company did not establish that the Grievant had any knowledge of this updated warning that
possibly would have prevented the Incident. However, the Grievant denied that he was turning
when the Incident occurred, stating:
I didn't turn at all. I was going in a straight line. I just think I maybe came at an
angle and which caused the carts to buckle the way they did, but I don't believe I
turned at all.

Tr., page 157, lines 12 - 15.

His description of how he stopped the tug - by applying the brakes “a little too fast, a little too hard”
- did not clearly indicate the use of sudden force such as the Section 5.6 update discusses. Thus,
even if the Grievant did not know that sharp turns and jerking motions could result in jackknifing

and overturned vehicles, such knowledge apparently would not have made a difference since he
denies that he engaged in those actions. Nevertheless, the Grievant may have benefitted from this

warning that was not included in Section 5.6 when he received recurrent training in September of
2017. Moreover , when Ramp Agent
was asked how extensive PHX hands-on training for
driving tugs is, he responded:

Not very. Basically when you do your training on a tug, they take you out there,
show you how to start it, brakes, parking brake. You drive in a little area to make
sure you get the feel for it. And they tell you, ‘You know how to drive it?’ ‘Yep,’ and
you're signed off.
Tr., page 180, lines 4 - 9.
The Grievant testified that, although driving a tug is one of his job duties he does not operate a tug

on a regular basis, and that doing so is “foreign territory almost. ” Tr., page 158, line 4. There is no

indication that he voiced this feeling or asked for additional training but, based on his testimony.
Although the evidence does not persuade this Arbitrator that the Incident occurred because the
Grievant was not properly trained, his testimony might suggest to the Company that he could
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benefit from additional training on driving a tug, including while pulling carts, so he can
do so
confidently.

Other Arguments

Significant evidence was submitted by both Parties with regard to the Union’s disparate
treatment and other arguments. As to the disparate treatment evidence, the undersigned notes
that none was substantially similar to the unique circumstances present in the instant grievance. In
light of the undersigned’s determination that the Grievant did engage in the charged misconduct

but that the penalty assessed was based primarily on misperception, those other arguments need
not be addressed.

Remedy

The preponderance of the credible evidence persuades this Arbitrator that the Company
had just cause to issue discipline to the Grievant, but that the admittedly “severe” discipline
imposed was based in large part on misperception of the Grievant’s attitude and willingness and
ability to change. Had the Grievant been able to express himself in a more serious manner during
the fact-finding, Station Manager Miller may not have come to the conclusion that the Grievant was

not taking the situation seriously and lacked remorse which, in his opinion, called for imposition of
severe discipline. The evidence also suggested that the Grievant had not been made aware

specifically of the April 4, 2018 update to Section 5.6 of the Ground Operations Manual, which
discusses possible jackknifing and overturning of vehicles when sharp turns and jerking motions,
such as can be caused by sudden accelerations and stops, occur. This circumstance, however ,
does not excuse the Grievant’s actions nor does it merit only a letter of warning, as the Union
contends.

Under the totality of the circumstances demonstrated by the evidence and having

considered the arbitral cites submitted by the Parties in support of their positions, the undersigned
concludes that the assessed penalty of a Final Letter of Warning with fifteen (15) unpaid days
should be modified, in light of the mitigating circumstances discussed herein, and because
imposition of lesser discipline will serve the corrective purpose intended by Station Manager Miller,

who clearly wants to see the Grievant succeed and enjoy a long career with Southwest. Therefore,
the Final Letter of Warning will be reduced to a Letter of Warning, and the number of unpaid days

shall be reduced from fifteen (15) to five (5).
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According to Ramp Agent

, when asked how extensive PHX hands-on training for driving

tugs is responded:

Not very. Basically when you do your training on a tug, they take you out there,
show you how to start it, brakes, parking brake. You drive in a little area to make
sure you get the feel for it. And they tell you, ‘You know how to drive it?’ ‘Yep, ’ and
you're signed off.

Tr., page 180, lines 4 - 9.
AWARD

The grievance is sustained. This discipline was not issued for just cause. The Final Letter
of Warning is to be rescinded and expunged from the Grievant’s records, and the Grievant is to

receive a Letter of Warning. The number of unpaid days assessed to the Grievant shall be
reduced from fifteen (15) to five (5), and he is to be made whole as to the difference. This
Arbitrator will retain jurisdiction of this matter for thirty (30) days.

^

Signed thisc/ day
of October, 2018

Lynne M. Gomez
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