BEFORE
ARBITRATOR BARRY E. SIMON

)
)
TRANSPORT WORKERS UNION, LOCAL 555, )
)
)
Union,
)
)
and
)
)
SOUTHWEST AIRLINES COMPANY,
)
)
Employer.

In the Matter of the Arbitration Between

Case No: TWU-ALL-0073/20
Grievance: State of Operational
Emergency - MDW
( Merits)

OPINION AND AWARD
The above identified matter was heard before the undersigned Arbitrator on December 16

and 17, 2021 by videoconference. Representing Local 555 of the Transport Workers Union,

hereinafter referred to as “TWU,” or “the Union,” was:
Jerry McCrummen
1st Vice President
TWU Local 555
Representing Southwest Airlines, hereinafter referred to as “the Company” or “the Employer,” was:
Cynthia S. Fox, Esq.
Senior Counsel
Southwest Airlines
Sworn testimony was given before the Arbitrator, and recorded and transcribed by a Certified

Shorthand Reporter. In lieu of closing arguments, the parties filed post-hearing briefs, the last of
which was received by the Arbitrator on February 8, 2021, at which time the record was closed .
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Background:

Certain material facts in this case are undisputed . On December 31 , 2019,

Michelle Jordan. Senior Director Daily Operations Labor, notified the Union that Anthony Gregory,
Vice President of Ground Operations, had enacted a State of Operational Emergency (SOE ) at
Chicago ' s Midway International Airport ( MDW ) effective 4 :00 pm CST. The SOE was in effect

until 4:00 pm CST on January 1 , 2020.
On January 9, 2020, Is1 Vice President Jerry McCrummen submitted the instant grievance
to Ms. Jordan as a Group Grievance. The grievance stated:
Statement of Grievance:

.

On December 31 , 2019 the Company imposed a State of Operational Emergency .
A State of Emergency is a situation in which an entity is empowered to perform actions or
impose policies that it would normally not be permitted to undertake. Southwest Airlines
management / leadership maintains the sole responsibility of strategic ( longterm ) and tactical
( short term ) objectives to consider when making personnel and productivity decisions.
On December 31 , 2019, Jerry McCrummen and Charles Cerf received a phone call
from Michelle Jordan , advising that SWA was going to declare a State of Operational
Emergency due to the number of sick leave calls received at MDW . Upon investigation , it
was discovered that 51 sick calls arrived on December 31 , 2019 prior to 4 :00 p. m . Simultaneously, at 4 p. m . on December 31 , 2019, SWA declared a State of Emergency pronouncing
that:

Due to the emergency, we will direct Employees alleging illness to provide
1.
a doctor’s note on the first day returned to work indicating when the doctor was seen and
confirming that the Employee was unable to work on the dates, he claimed illness...
Due to the emergency, the Company will deny requests for reported
2.
personal absence ( RPA ). Agents will be directed to work their regular shift. Failure to
comply will be considered insubordination and will result in termination .
Due to the emergency ( lack of names in the overtime book, call book
3.
of volunteer ), we will use mandatory overtime ( Article 7, para 1 ( 6 ))
lack
and
,
exhausted
regardless of the Employee ' s status. If an Employee refuses to work the mandatory overtime, failure to comply will be considered insubordination and will result in termination .
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Due to the emergency, shift trades which are turned in less than 12 hours
prior to the starting time of the intended trade will be denied , any exceptions will be at
Management ' s discretion, as outlined in Article 6 of the CBA .

4.

The operational Emergency remained in effect until it was lifted at 4:00 p.m., January 1 ,
2020.
'
Southwest makes the determinations of fulltime and part -time employees availability through a system of bids for leave recorded within the staffing tool to meet the staffing
needs for day-to-day operations as well as holidays. In preparation for the Christmas travel
season, DAT and FTO must be recorded by mid -November preceding December. Therefore,
the DAT and FTO leave recordation was available to Southwest at least forty-five days in
advance of December 31 , 2019. The Southwest flight schedule / manifest relied upon to
formulate staffing requirements were also available in by mid -November 2019. In the phone
conference, Michelle Jordan shared with Charles Cerf that SWA had sent 5 MDW Ramp
Agents out as temporary workers to LGA . The Union discovered that 3 additional agents
were sent to two other locations for a total of eight . When Southwest considered DAT/ FTO
leave coupled with the incoming sick leave calls, their failure to appropriately schedule
ramp coverage for the New Year ’s holiday became apparent. Therefore, to rectify South west management ' s scheduling incompetency, a Hail Mary measure was formulated to
declare a State of Operational Emergency .

In consideration of fact that the DAT and FTO leave as well as the flight schedule

was available to Southwest in advance of 12/31 / 19, it was overreaching for Southwest to
impose a State of Operational Emergency . Had Southwest merely reviewed the data/
information available they could have formulated a scheduling scheme which did not
broadcast a threat of termination in order to meet the needs of the traveling customer.

Remedy or Settlement Sought:
The Union is seeking for the Company to cease, desist, and refrain from the application of the State of Operational Emergency as a means of correcting and fixing their
mistakes or oversights regarding the staffing at a station . In lieu of Labor Relations inform ing the Union of their intentions, if there is a factually proven basis for a declaration of an
[ sic ] State of Operational Emergency we seek for SWA to enter into discussions with the
Union to talk about alternative possible solutions. We are seeking for SWA to manage and
direct the work force, subject to the provisions of the agreement.

On January 23, 2020, Ms. Jordan issued the following declination of the grievance to the

Union :
I am in receipt of your grievance dated January 9, 2020, regarding the State of Operational
Emergency ( SOE ) that was enacted for the MDW Ramp on December 31 , 2019. As you are
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aware, the Company has a responsibility to our Employees and Customers to ensure a safe
and reliable operation . There are rare times when unanticipated absences increase to a level
SI
that negatively impacts the employees at work , the operation and our brand - December 31
was one of those days.

Before December 31 , the station proactively solicited volunteers due to the lack of names
in the overtime callbook. In addition , the Company sent a communication to the MDW
Employees in advance, as well as to the local Union Representatives, Union Vice President,
and Union President . The notification warned that if the atypical number of absences
continued , the Operators might need to enact an SOE. Unfortunately, the combination of
a lack of volunteers and an increased number of unanticipated absences led to the SOE.
Significantly, the SOE lasted for 24 hours, and the absences immediately decreased and did
not continue further. Although these events are rare, they have only occurred on nationally
recognized holidays the past several years.
As you know, the Company has an obligation to our Employees that report to work when
scheduled as well as a commitment to our Customers to get them to and from their holiday
destination . The Company ' s actions on December 31 st are not in conflict with the Collective Bargaining Agreement. The Union has been aware of the SOE process and has
previously filed and withdrawn grievances as recent as 2018 .

I find no violation of the agreement; therefore, your grievance is respectfully denied and it
is also not timely .

The grievance was then progressed through the grievance procedure in accordance with the
"
provisions of the parties Collective Bargaining Agreement (“the Agreement ). The parties being
'

unable to reach resolution, the matter was submitted to arbitration before the undersigned Arbitrator.
At the hearing before the Arbitrator, conducted on July 8, 2020, the Employer asserted that the
grievance was not arbitrable as it was not in compliance with the time frames contained in Article 20
of the Agreement . The parties agreed to bifurcate the hearing and present only the issue of arbitra-

bility to the Arbitrator. On September 9, 2020 the Arbitrator issued an Award finding that the
grievance is arbitrable, and directing the parties to commence the scheduling process for a hearing
on the merits.
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Statement of Issue:

The Union proposes the following Statement of Issue:

Did the Company violate the provisions of the CBA when they enacted a State of Operational

Emergency on 12/31/19 ending on 1/1/20 in the Midway Station; if so, what is the remedy?
The Employer proposes the following Statement of Issue:

Whether the Union met its burden of proof to establish that the Company had no reasonable ,

goodfaith belief of an operational emergency at Chicago Midway ramp declared on December 31 ,
2019, in violation of the collective bargaining agreement (“ CBA ’’)?

In the absence of the parties’ agreement as to a Statement of Issue, they have authorized the
Arbitrator to define the issue before him . ' The Arbitrator finds that the Employer’s Statement of

Issue presupposes the proof that he may require the Union to establish in order to prevail in this case.
While that may ultimately be the basis for the decision, the Arbitrator prefers a more general
Statement of Issue. He finds that the Statement of Issue proposed by the Union to be more appropri
ate, and he adopts it as his own.

Relevant Contract Provisions:
ARTICLE TWO
SCOPE OF AGREEMENT

Reasonable Work Rules. Employees covered by this Agreement shall be govC.
erned by all reasonable Company rules and regulations previously or hereafter issued by
proper authority of the Company which are not in conflict with the terms and conditions of

'Tr. p. 24.

-
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this Agreement and which have been made available to covered Employees and the Union
Office prior to becoming effective.
Management Rights. The right to manage and direct the work force, subject to
D.
the provisions of this Agreement, is vested in and retained by the Company .

ARTICLE SEVEN
OVERTIME

Notification . Whenever possible, Employees in a shift shall be given a minimum
D.
of two ( 2 ) hours notice of overtime. It is specifically understood that no notice shall be
necessary whenever normal station operations are jeopardized . The Union and the Company
agree that less than two hours notification is not desirable, and the provisions of this Article
must be considered when notifying an Employee of an overtime assignment . When it
becomes necessary for Employees to work overtime, they shall not have their regular work
schedule altered to fill an overtime assignment .

Overtime Call Book . If a known overtime assignment of four ( 4 ) hours or more
I.
is available, the overtime call book for each bid location shall be utilized . In accordance
with Appendix A, to be eligible for this overtime, an employee must complete and sign the
overtime call book in ink, and must initial , in ink, any subsequent deletion or changes. All
such changes must be witnessed and initialed by a supervisor. A standard overtime call
book shall be used at all stations and offices. Overtime call books shall be posted for a
minimum of fourteen ( 14 ) days in advance. When an Employee signs the overtime call
book, it shall constitute his agreement to work on the day for which he signed , and normal
attendance rules shall apply .

6.

The Company and the Union agree that mandatory overtime assignments are not in the best interests of either party . To
maximize voluntary overtime utilization , the Company must make overtime
known to the Employees, and Employees must utilize the overtime call
book to the fullest. If a sufficient amount of overtime is not voluntarily
obtained or if no one signed the overtime call book, the Company shall
require Employees to work the overtime. It shall only be assigned as
outlined in Article 7.1.2.a ., b., and c . in reverse order of seniority .

Mandatory Assignments.

ARTICLE SIXTEEN
TEMPORARY ASSIGNMENTS
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Utilization. Covered Employees may be utilized for the purpose of temporarily
A.
filling positions caused by shortages or circumstances beyond the Company’s control .

ARTICLE TWENTY
GRIEVANCE / SYSTEM BOARD / ARBITRATION
DISCHARGE and DISCIPLINE
ONE
SECTION
PROCEDURES
* * *
Cost of Arbitration . It is understood and agreed that the cost of arbitration shall
C.
be borne by the losing party .

* * *
Interpretation /Application of Agreement. In the event of a grievance arising
"
over the interpretation of, or application of, this Agreement ( “Contractual Grievances ’ ), or
in the event of a grievance involving disciplinary action other than discharge ( “ Disciplinary
Grievances”), the following steps shall apply . . . .

L.

* * *
15.

Arbitration / Function and Jurisdiction. The functions and jurisdiction
of the Arbitrator shall be as fixed and limited by this Agreement. He shall
have no power to change, add to, or delete its terms. He shall have jurisdiction only to determine issues involving the interpretation or application
of this Agreement, and any matter coming before the Arbitrator which is
not within his jurisdiction shall be returned to the parties without decision
or recommendation . . . .
ARTICLE TWENTY -THREE

ATTENDANCE
Purpose. The Company and the Union recognize that habitual absenteeism and
A.
tardiness adversely affect operations and morale. The purpose of this program is to control
the attendance of Employees in a constructive manner and within the framework of progressive disciplinary procedures. In order to avoid the accumulation of occurrences, it is
recommended that, in the event Employees require time off, they should , to the degree
possible, secure trades with other Employees, request vacation time, or, where appropriate,
request a leave of absence. Using sick leave or sick pay for a purpose other than that
intended constitutes abuse. Abuse of sick leave or sick pay shall warrant immediate
termination .
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1.

Reporting Procedure, . In all cases of absence or tardiness, the Employee
shall call his supervisor. If the Employee is unable to call , he shall cause
someone to call in his stead . Answering machines at the stations can also
be utilized .

2.

Requirements of Reporting. Call - ins must be made at least one- half (!4)
hour before the start of the Employee’s shift on every day that the Em ployee shall be absent . Failure to report an absence at least one-half QAt )
hour prior to the start of the Employee ' s shift shall be treated as unreported .
Failure to report a tardy before the beginning of a shift shall be treated as
an Unreported Tardy . No tardiness shall be charged until two ( 2 ) minutes
have passed from the Employee’s scheduled starting time. If an unusual
condition exists that would make it impossible for the Employee to report
an absence or tardy within the required time frames before his shift, a valid
reason must be furnished . If no valid reason is furnished , the penalty for
an unreported occurrence shall be assigned . If an Employee can provide
doctor ' s verification in advance of a specific duration of absence, the
requirement to call in each day shall be waived by the appropriate manager.
SECTION I
ATTENDANCE PROGRAM

DEFINITIONS
No Show . ( Unreported Absence ). Any Employee who is scheduled for regular
A.
work, overtime, training, trades, or holidays and does not report his absence as outlined in
the “ Requirements of Reporting’ section of this program shall be charged with a No Show
'
( Unreported Absence ). Failure to report an absence, whether or not verified by a doctor s
statement, shall be chargeable as a No-Show ( Unreported Absence). The Employee shall
not be allowed to work .
*

Reported Personal Absence. ( Personal Business ). Any Employee providing at
B.
least one hour prior notice that he shall not report to work for whatever reason , other than
his personal illness, shall be charged with a Reported Personal Absence ( Personal Business).
Reported Illness. ( Non Chargeable ). Four ( 4 ) doctor statements per calendar year
C.
shall be allowed for any Employee calling to report that he shall not report to work because
of his personal illness/ injury . No more than one ( 1 ) doctor statement shall be accepted for
any Employee during the period from November 1 through and including January 3.

1.

Doctor Statement . An Employee utilizing a doctor s statement to excuse
his absence must furnish it to local management on his first day back to
'
work . Upon receipt of the doctor ' s statement on the Employee s first day
'
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back, if the Employee has not utilized his allowable number of doctor’s
statements under paragraph C. above, the absence shall be excused .

Reported Illness. (Chargeable). Any Employee calling to report that he shall not
D.
report to work because of his personal illness/ injury and who does not provide a doctor’s
statement on his first day back, shall be charged with a Reported Illness (Chargeable). An
Employee who has utilized his allowable number of doctor’s statements under paragraph C.
above shall also be charged with a Reported Illness (Chargeable).

Position of the Union:

The Union has not disputed the Company’s right to declare a

State of Operational Emergency. It asserts in this case, though, that the Company’s action was

unnecessary. It submits that any failure to have the station adequately staffed for the holiday was
due to various factors related to management’s poor planning and communication. It concludes,
therefore, that the Company did not exhibit good faith and reasonableness in issuing the declaration

of a State of Operational Emergency.
The Union contends the Company should have anticipated a level of absenteeism over the

New Year holiday, and should have taken proactive measure to ensure attendance. That holiday,
says the Union, is during harsh winter conditions, as well as the cold and flu season. It notes that

sick callouts are unplanned, last-minute absences, and that the Agreement permits Ramp Agents to
call out sick up to thirty minutes before their shift. The Union cites the Company’s statement that

it experienced a 150% increase in sick callouts at the MDW ramp on December 31, 2019 and
January 1 , 2020, over their typical experience. By using past years as predictors, the Union says the

Company should have been able to forecast sick callouts in preparation of instituting viable

employee scheduling necessary to run the operations. Instead, it says the Company delayed reacting
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to the rapid increase in sick callouts until it had to overcorrect by threatening employees with

termination if they chose to exercise their contractual right to phone in sick.
The Union notes that Article 23 of the Agreement establishes two categories of sick calls

those that are non-chargeable (requiring a doctor’s note) or chargeable (loss of points without a
doctor’s note). There is, however, no provision in the Agreement for the use of threats of termina-

tion to achieve adequate staffing and the diminishment of chargeable sick leave, argues the Union .
It says the Company must consider risk factors, historic data and predictive indicators to achieve
proper staffing over the holiday.

The Union notes that payroll records, as of December 31 , 2019, showed that there were 118
known liabilities at MDW, consisting of employees on vacation, reported personal absences,
employees temporarily loaned out, other non-chargeable occurrences, and intermittent FMLA. The

Union believes MDW management did not share this information with upper management, which
could have reached a factually based decision . It asserts Station management was aware of the
vacant shifts, but did not have to exercise the extreme measure of declaring a State of Operational
Emergency. Instead , the Union suggests the Company could have utilized the voluntary and

mandatory overtime provisions of Article 7 of the Agreement . The Union questions the Company’s
assertion that it had posted a notice seeking overtime volunteers. It says the record reflects that there

were no mandatory overtime shifts for December 31 .
The Union notes that seven MDW Ramp Agents had been lent to LG A, CLE and LIH for
temporary duty, leaving seven additional vacant positions that needed to be filled at MDW . These

assignments, according to the Union, were known to management on December 25, 2019. Lending
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Ramp Agents to the other stations indicates that local management believed MDW was overstaffed,
says the Union. In addition to creating the vacancies, the Union says this also meant that the seven

agents were unavailable for voluntary or mandatory overtime assignments. It contends these seven

employees were known overtime volunteers and would likely have taken on fourteen shifts on New
Year’s Eve. The Union notes that Chicago never exercised its right under Article 16 of the Agree-

ment to seek temporary Ramp Agents from any other location.
The Union accuses the Company of communication failures. Although the Company stated

it had posted multiple notices seeking overtime volunteers for the holiday, the Union notes that not
a single employee had signed up. It concludes that the Company failed to communicate the necessity
to come to work as scheduled on the holiday. The Union cites the requirement of Article 7, 1, 6. that
the Company make overtime known to the employees, and that employees must utilize the overtime

call book to its fullest.
The Union maintains that MDW management had the objective of reducing overtime hours.

It says it had advised management of the need to institute overtime hours in order to “ prime the

pump” to encourage employees to sign up for overtime.
The Union additionally notes that the Company scheduled non-essential job functions while

in an alleged staffing crisis. It says management planned training on January 1, 2020, indicating that
the station was overstaffed and that the SOE was not based on reasonableness, nor was it in good

faith .
The edict of the SOE, along with the threat of discipline or discharge for failing to provide

a doctor’s excuse, says the Union, had a negative effect on employee morale. It explains that
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employees who were sincerely sick had to leave their homes to obtain a doctor’s note. It posits that

the Company believes employees are guilty of “fakery” and sick leave abuse until they are exonerated by a physician’s note. It further argues that employees are prevented from exercising their

contractual right to absent themselves for sickness under Article 23 of the Agreement . According
to the Union, ten agents chose to resign from the Company due to the draconian and rigid stance it

took during the holidays.

In summary, the Union believes the declaration of the State of Operational Emergency was
the result of:
1.

2.
3.
4.
5.
6.
7.
8.

Poor absence management.
Poor communication from leadership seeking overtime volunteers.
Failure to properly forecast “call outs” predicated on precedence from prior years.
Failure to “mandatory” a work staff.
Failure to tally known liabilities.
Failure to provide adequate notice to employees of the need for overtime workers.
Failure to provide holiday incentives to induce the workforce.
Poor judgment in loaning out employees when historically additional employees were
necessary at their home station on the New Year holiday.

It concludes that the declaration lacked good faith and reasonableness. The Union argues that a State
of Operational Emergency should be enacted as a last resort, and not as the first line of defense. It

says the SOE should not act as a tool to cover for inept management and managerial decisions. It

asks, therefore, that the grievance be sustained . As a remedy, the Union requests the Arbitrator to

direct the Company to enter into discussions with the Union to talk about alternative possible
solutions, and to manage and direct the workforce, subject to the provisions of the Agreement.
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Position of the Employer:

The Employer denies that the Union has met its burden of proof

in showing that the Company did not have a reasonable, good faith belief that an operational
emergency existed at Chicago Midway Airport on December 31, 2019. It denies that the Union has
demonstrated that known liabilities and poor staffing led to the need to declare an SOE. It says the
Union’s focus on known liabilities ignores the fact that there was a sudden and significant spike in
Ramp Agent sick calls on that day. According to the Employer, Michelle Jordan notified Union

President Chuck Cerf that the station was experiencing an unusually high number of absences. The
Employer further asserts the known liabilities were immaterial and irrelevant to the declaration of

an SOE.
The Employer discredits the summary of known liabilities prepared by Ramp Agent Troy

Lamont, and offered as evidence (Un. Ex. 5 ) by the Union. It says he was unable to verify its
accuracy or completeness, and was also unable to answer questions about the document on cross-

examination . Further, the Employer says the summary did not reflect factors affecting staffing levels
,
and staffing plans, such as the number of flights, number of passenger bags, the amount of cargo
etc.
The Employer points out the Union has previously argued bad staffing at the station was the

basis for SOE declarations, including five grievances related to Father’s Day 2018 that were

ultimately withdrawn and not arbitrated. It says the Union has offered no arbitration decisions where

it was proven that bad staffing caused an SOE.
The Employer disputes the Union’s contention that lending Ramp Agents to other stations

contributed to the staffing shortage. It acknowledges that seven Agents were lent out for temporary
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assignments beginning on December 31, 2019. Only five of those employees, according to the
Employer, were scheduled to work at MDW on December 31, and only four were scheduled for New

Year’s Day. Of the five Agents scheduled for December 31, the Employer says only one was

scheduled to work the late afternoon or early evening, when the emergency occurred . It asserts the
evidence shows that the SOE would not have been averted had the employees not be lent out.

The Employer acknowledges that it had not offered much overtime to MDW Ramp Agents
during 2019, but explains that this meant the level of staffing at the station was in line with the
operational needs and the number of flights. It further points out that the Agreement states manda-

tory overtime is not in the best interests of the Union or the Company. On the morning of Decem-

ber 31, according to the Employer, known liabilities were anticipated to be covered by at least 80
float lines, positions not assigned to particular assignments, but are used wherever needed. It says

this number accounted for employees who had originally bid the float lines but were absent on that
day.

The Employer asserts it had, during the days and weeks leading up to the holidays, communi cated to employees the importance of coming to work, and had made the voluntary overtime call

book available to them. Contrary to the Union’s contention that signs about the overtime availability
were not seen by employees, the Employer relies upon testimony that they were posted in the hallway
by the Ramp Agent time clocks prior to New Year’s Eve. It notes there were no grievances filed

alleging that the overtime provisions of the Agreement had not been followed. In any case, the
Employer explains that mandatory overtime for December 31 would have been assigned the day
before, when the Company did not have information about the spike in sick calls the next day.
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The Employer accuses the Union of basing its case on Monday morning armchair quarter-

backing. It explains that its assignment of personnel included decisions that were made a month
earlier, when management deemed the station to be overstaffed. This, says the Employer, included
the granting of flexible time off ( FTO) to more employees than the Agreement requires. The FTOs,
according to the Employer, were known liabilities that it expected to be able to cover with available

personnel. The same is true for employees who were in training, says the Employer, and argues that
there still would have been an SOE if these staffing decisions had been made differently.
The Employer argues that the overwhelming evidence establishes the cause for the SOE was

a significant and sudden spike in Ramp Agent sick calls. It avers that sick calls on December 31,

2019 and January 1, 2020 were two and one-half times the 12-month average at MDW. It notes that
Operations Agents and Provisioning Agents, working under the same Agreement, did not have any
similar level of sick callouts on these dates, and neither did the MDW Customer Service Agents.

It concludes the spike in sick calls was inexplicable and could not have occurred randomly or by
chance.
The Employer insists it acted upon a reasonable, good faith belief that an operational

emergency existed at MDW on December 31, 2019 when it declared the SOE. It points to testimony
explaining planning efforts to cover positions at the Company’s largest airport operation, including

the hiring of hundreds of Ramp Agents. It says the low level of overtime hours at the station is

indicative of the proper level of staffing. It asserts Chicago did not have extreme weather conditions

or a significant flu outbreak going into the holidays. Instead, it contends there was a rapid escalation
of sick calls that had not been anticipated as the afternoon and evening shifts approached , and there
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had been no de-escalation despite a request to the Union to help communicate to its members the

need to come to work. It notes the declaration of an SOE resulted in a decrease in sick calls and
unknown liabilities, enabling the Company to avoid disruptions to customers and a prolonged impact
on fellow employees.

The Employer explains that an SOE is used only as a last resort to gain control for the
purpose of avoiding unsafe situations and a disservice to its customers, as well as to preserve the

Company’s business. It submits it followed the procedures and requirements that were found to be
3
2
reasonable and were upheld by Arbitrators William H. Lemons and Marvin Hill. Quoting

Arbitrator Lemons, the Employer says it has the right to declare an SOE “when it has a good fatih,
sincere belief, founded on sound and sufficient evidence, that an emergency condition existed at
MDW station which justified its exercise of inherent management rights under the CBA.” (at 16)

The Employer submits the question of its right to declare an SOE was decided in the Lemons
decision and is res judicata. It concludes it has met the standards for declaring an SOE as set forth

in that decision. It asks, therefore, that the grievance be denied.

Discussion:

In a general sense, the right of the Employer to declare a State of Operational

Emergency is not disputed by the Union. In his Award, Arbitrator William H. Lemons laid out the

judicial and arbitral background in the case before him. The case began with the United States
District Court finding the dispute to be a minor dispute under the Railway Labor Act, and denying

Grievance TWU - ALL-5001 / 14 ( November 17, 2014 ).

’Grievance TWU -ALL-5004/ 14 ( April 16, 2015 ).
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the Union’s request for a temporary restraining order, holding that the “decision to declare an

‘Operational Emergency’ and to require employees to provide documentation from their doctor when
taking sick days is arguably justifiable,” and there is no contractual provision prohibiting the

Company from imposing such a requirement. In denying the Union’s grievance against the declaration of an Operational Emergency at MDW on January 7, 2014 due to the increased number of ramp

service employees taking sick days, Arbitrator Lemons held:
Prior to the issuance of the Memorandum, the Company had a good faith
a)
and sincere belief, founded on sound and sufficient evidence, that an emergency condition
existed at the MDW station which justified its exercise of inherent management rights under
the CBA ;

I also find on this record that promulgation of the emergency work rule was,
on its face, reasonable in scope and duration . To quote Arbitrator Helbum :
c)

The Company responded to the wide spread possible abuse of sick leave in
a limited, reasoned fashion. The requirement to produce a doctor ’s note
took advantage of the implicit right flowing from the Agreement . It did not
constitute a major change in working conditions, a unilateral change in
explicit health care provisions which had been jointly negotiated or the
negation of existing benefits - all of which occurred in cases submitted by
the Union. ( Helburn, page 15);
The emergency work rule lasted something like thirty-three hours, then was
d)
pulled down . Weighing the relative harms - the comparative detriment caused to the parties
- clearly justifies issuance of the Memorandum . More importantly, apparently the emergency work rule was more effective than any miracle drug - it clearly worked .

The decision of Arbitrator Lemons reflects the general principle that an employer may
exercise managerial rights - whether reserved , residual , inherent or by past practice - provided it
does so in a reasonable manner. In that regard, Arbitrator Lemons imposed the requirement that the

declaration of an SOE must be based upon “a good faith and sincere belief, founded on sound and
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sufficient evidence, that an emergency condition existed.” While the general question of whether
4
the Company has the right to declare an SOE is res judicata , its right to do so at a particular location

at a particular time is dependent upon the specific facts. It is for this reason the Arbitrator found this
grievance to be arbitrable. As in any grievance involving contractual interpretation or application,

the burden in this case is upon the Union to demonstrate that the requirement of good faith has not
been met.

The Union’s case rests primarily upon the Company’s decisions to lend Ramp Agents to
other stations, to have employees undergo training, and to grant FTOs in excess of the minimum

required by the Agreement. Secondarily, the Union contends the Company did not effectively seek
volunteers for overtime. Overall, the Union’s position is that the shortage of Ramp Agents on New

Year’s Eve was attributable to what it characterizes as poor staffing decisions.
The Employer’s response is that these staffing decisions did not significantly impact the
availability of employees on the holiday. Rather, it says the operational emergency was strictly the

result of an unusual and unanticipated rise in the number of employees calling in sick .
The Arbitrator has reviewed the evidence before him, particularly the numbers of full time

equivalent employees who were absent for various reasons on December 31, 2019 and January 1,
2020. On the one hand, sick call -ins for those two days were 48 and 49, respectively. This is
compared to a daily average of 19 FTEs during the period from January 2019 through January 2020.

On the other hand, the number of employees who were otherwise unavailable for work due to

4

see TWU - ALL-5004 / 14 ( Arb . Hill , 2015 ) at 24.
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decisions within management’s control, according to the Union, totaled approximately a dozen. The
record reflects, though, that not all of those employees would have been scheduled to work the shifts
covered by the SOE declaration.

The Employer makes a cogent argument that its staffing decisions leading up to the holiday

were made with the belief that it had sufficient Ramp Agents to meet its needs. The fact that it was
using relatively few employees on an overtime basis is indicative of an appropriate level of staffing.

5

Although the Employer might have been able to establish that soliciting volunteers for overtime was

unnecessary, the Arbitrator is satisfied that it posted such a solicitation in a conspicuous location,

i.e. , by the time clocks. Nevertheless, there were no takers.
In the final analysis, the Union’s case boils down to the argument that the Employer should

have anticipated this level of absenteeism and taken preemptive measures to ensure it had sufficient
personnel available to meet its needs. With the understanding that Article 23 limits the use of sick

leave to its intended purpose, it would not have been reasonable for the Employer to foresee that so
many employees would become too ill to report for work on any single day, absent some known
epidemic. The Arbitrator rejects the idea that the number of employees who had called in sick on

It should be remembered that the nationwide movement toward a shorter workweek began during
the depression following the Civil War, which was characterized by a high level of unemployment
exacerbated by the return of soldiers to their civilian occupations. The movement became urgent again
during the Great Depression, with the industry codes of the National Recovery Administration and the Fair
Labor Standards Act of 1938 establishing the forty-four and then forty-hour workweek. By requiring
employers to pay a 50% premium to employees for working more than forty hours, the Act effectively
provided employers with an incentive to hire more workers, thereby reducing the nation’s severe
unemployment. While workers often see it differently, the true purpose of overtime is not to provide them
with additional income. Rather, it was intended to provide them with additional leisure time and to penalize
the employer for denying them that time. Thus, it is often referred to as “ penalty time.”
5
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any given day in prior years should be predictive of the number of employees who might be sick on
any other day. The Arbitrator knows of no scientific evidence showing that any population suffers

a greater degree of sickness on New Year’s Eve than any other random date. Because of this
unpredictable occurrence, it became necessary for the Employer to take the extraordinary measure

of requiring employees who called in sick to document their need to be absent. It is apparent that
this step was effective to stanch the flood of call - ins.
In light of the record before him. the Arbitrator must find that the Union has not met its

burden of proof that the Company’s declaration of a State of Operational Emergency lacked good

faith and a sincere belief that an emergency existed, and was in violation of the Agreement.

Award:

The grievance is denied. As the Union is the losing party in this portion of the case,

it must bear the costs of the arbitration.

tOwCl

/ /7, oLOoL /
Dated:
Arlington Heights, Illinois

