IN THE MATTER OF AN ARBITRATION BETWEEN

§
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§

TRANSPORT WORKERS UNION
OF AMERICA, LOCAL 555
AIR TRANSPORT DIVISION

$100 PHOENIX RAMP BONUS

and
SOUTHWEST AIRLINES COMPANY

§
§
§

William L. McKee, PhD.
Arbitrator

An arbitration hearing on this matter took place in Dallas, Texas, on April 11, 2002, and
closed with receipt of written briefs.

REPRESENTATIVES

FOR THE UNION:
Gary Shults, President, TWU Local 555
Charles Cerf, Vice President

FOR THE COMPANY:
Juan Suarez, Attorney
I. THE ISSUE

The parties did not stipulate an issue to be decided at arbitration. According to the Union, the

issue is the following:

Did the Company violate the Collective Bargaining Agreement? If so, what should the
remedy be?
The Company says the issue is:

Did Southwest Airlines Co. violate Articles IB, 2C, 2D, and 28J of the collective bargaining
agreement by giving only the Phoenix Ramp Agents a $100 bonus for their hard work? If so,
what should the remedy be?

To give effect to the full Agreement, the following statement of the issue is adopted :

Did Southwest Airlines Company violate the Collective Bargaining Agreement by paying only
Phoenix Ramp Agents a $100 bonus? If so, what should the remedy be?

n. BACKGROUND AND AUTHORITIES
Transport Workers Union Local 555 represents some 5600 Southwest Airlines ramp agents,

freight agents, operations agents, and provisioning agents throughout the Company’s system. On July
5, 2000, ramp agents at the Southwest Airlines Phoenix, Arizona, Station (PHX) received $100

bonuses in their paychecks along with a written statement by Phoenix managers that the Company

wanted to reward the workers for their performance during a “challenging period of understaffing.”
No other bargaining unit members received the bonus, including the freight, operations, and

provisioning agents at PHX.
Union leaders filed a grievance on July 21, 2000, on behalf of all Union employees,

contending that, by awarding the bonus to only one employee classification, the Company violated the
Collective Bargaining Agreement. More specifically, the Union’s grievance asserted, “the Company’s
action is discriminatory in nature and violates the collective rights of all covered employees who did
not receive this benefit.” The grievance letter concluded with an offer that the Union would cancel

the grievance if “ALL effected covered employees August 5, 2000 paychecks reflect the same
adjustment of regular hours amounting to $100.00 U.S. dollars.”
In its written response that denied the grievance, the Company asserted that (1) the

Agreement affords the Company the “right to pay individual employees a higher rate of

compensation,” and (2) “the grievance was filed outside the time frames set forth in Article 20.” At
that point, the Union requested and was granted a System Board of Adjustment hearing on the time
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frames issue. The System Board met on August 29, 2000, and deadlocked with a tie vote on the

matter.
Shortly thereafter, the Union filed an Arbitration Request, leading to an earlier hearing before
the undersigned arbitrator on the time frames challenge. I subsequently ruled that the grievance is

arbitrable, giving rise to the instant matter at arbitration.
The Agreement
The following language from the Agreement is pertinent to this grievance:
Article One.
A. The purpose of this Agreement is, in the mutual interest of the Company, the Association,
and the Employees, to provide for the operation of the Company under methods which
shall further, to the fullest extent possible, the well-being of Southwest’s Customers, the
efficiency of operations, and the continuation of employment under reasonable working
conditions. It is recognized to be the duty of the Company, the Association, and the
Employees to cooperate fully to attain these purposes.
B. No Employee covered by this Agreement shall be interfered with, restrained, coerced, or
discriminated against by the Company, its officers or agents, because of membership in, or
lawful activity on behalf of, the Association; nor shall the Company, it officers or agents,
or the Association, its officers or agents, unlawfully discriminate against any Employee
because of race, color, creed, national origin, sex, religion, handicap, age, disability or
veteran status.

Article Two. Scope of Agreement

A. Recognition. The Association is recognized by the Company as the sole and exclusive
bargaining agent for the Employees of the Company based in the United States, its
territories and possessions, who comprise the class and craft of Ramp, Operations, and
Provisioning Agents. The Association reserves the right to defend and protect any
covered Employee.
B. Covered Employees. This Agreement extends to and covers all Employees in the
classification described in Article Five who normally and regularly spend a majority of
their work time in the performance of duties described in Article Five.

C. Reasonable Work Rules. Employees covered by this Agreement shall be governed by all
reasonable Company rules and regulations previously or hereafter issued by proper
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authority of the Company, which are not in conflict with the terms and conditions of this
Agreement and which have been made available to covered Employees and the
Association General Office prior to becoming effective.
D. Management Rights. The right to manage and direct the work force, subject to the
provisions of this Agreement, is vested in and retained by the Company.

Article Twenty-Eight.

Wage Rules

Nothing in this Agreement shall prevent the Company from paying to an individual
Employee hereunder a higher rate of compensation than the rate established in this
Agreement.
Ill. DISCUSSION AND OPINION

Summarized Positions of the Parties
The Union claims that, instead of rewarding the most deserving employees during a tough

business climate, as the Company claimed, management purposefully singled out and paid the PBX
ramp employees in order to buy their support in the middle of contract re-negotiations. At the time

that the Company announced the payment, the Union points out that it and the Company were
engaged in difficult negotiations toward the renewal of their Collective Bargaining Agreement. Many

PHX ramp employees also started to refuse overtime work just before the busy July 4 weekend, the

-

Union says, consistent with that station’s long history of worker militancy often operating at the
expense of other bargaining unit members.

As its central complaint, the Union asserts that management’s attempt to influence PHX ramp
employees during contract negotiations directly threatens the Union’s status as the exclusive
representative for the bargaining unit employees system-wide. The Company’s attempt to bargain

with workers at an individual station undermines the Union, denies the Union its contractual right to
review proposed rule changes, and discriminates against members who did not receive the bonus,
according to the Union. Further, the Union maintains that the Agreement’s recognition clause
4

protects the Union’s authority and requires the Company to negotiate compensation issues with the
duly elected bargaining representative.
Finally, the Union maintains that the Company’s past practice of providing financial incentives

to qualifying employees and wage support to workers prevented from reporting to work because of

natural disasters is inconsistent with providing bonuses to ramp employees. The Union points out
that previous bonus recipients had to meet specific eligibility requirements. PHX ramp employees

—

who received the $100 bonuses satisfied only one requirement their names appeared on the ramp
employee roster on a specified date. Union officers also testified that the Company worsened the

poor working situation on the PHX ramp by sending temporary employees to other stations just

before the July 4 time frame.
For the Company’s part, management officials argue that the $100 bonus violated none of the
Contract provisions cited by the Union in this grievance. Indeed, the Company insists that the terms

of the Agreement specifically authorize management to raise the compensation of employees above
the standard rates set through the collective bargaining process.
Opinion

The right of representation is a legitimate and protected collective bargaining principle,
respected by arbitrators according to how it is set forth in contract language. Unless other contract
language or the parties’ past practice dictate otherwise, management generally cannot alter the terms

of a representation clause to reward some workers above the level established contractually.
The Parties’ Contract Language

Article Two requires the Company to recognize the Union “as the sole and exclusive
bargaining agent for the Employees of this Company... who normally and regularly spend a majority
5

of their work time in the performance of duties described in Article Five. . .” According to the
Union’s post hearing brief, this language requires the “the Company [to] treat all bargaining unit

members in the same manner.” Previous arbitrators in cases cited by the Union concluded that

unequal treatment is a violation of the Agreement, and many would likely agree with the Union

contention that such actions constitute discrimination against the members excluded from a benefit or
payment.

Since most scholars and arbitrators hold that the Union’s exclusive right to represent the
bargaining unit is a foundation of the collective bargaining process, deference to the recognition

clause is the norm. Only explicit exceptions, firmly agreed upon by the parties, are allowed to
diminish its protections. For the matter at hand, such exceptions possibly exist in other sections of the
Agreement and in the parties’ past practice. Those possibilities must be reviewed more closely.

Contractual Challenges to the Union’s Interpretation

In the language of Article 28:

Nothing in this Agreement shall prevent the Company from paying to an individual
Employee hereunder a higher rate of compensation than the rate established in this
Agreement.
It would be difficult to frame a stronger exception to the customary interpretation of the recognition
clause as it applies to compensation issues. Indeed, “nothing” precludes anything and everything.
The Union’s interpretation of the above language requires that specific attention be paid to the
meanings of the words “rate” and “compensation.” As it makes most sense here, the definition of

“rate” in Webster 's Dictionary implies “proportion, ratio, scale” as related to “price, charge, cost,
price tab.” A rate, in other words, is a scale of cost factors.
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In its more technical use within the context of payments for labor services, “compensation”
refers to the combined whole of wages and benefits. The “Glossary” at the Bureau of Labor

Statistics’ web site (www.bls. govI provides the following definition:

Compensation . A term used to encompass the entire range of wages and benefits, both
current and deferred, that workers receive out of their employment. In the Employment Cost
Index, compensation includes the employer's cost of wages and salaries, plus the cost of
providing employee benefits

“Compensation,” accordingly, has a broader reference than either wages or benefits alone.
In the unambiguous language of Article Twenty Eight, the Agreement allows the Company to
take unilateral action to set wages or benefits higher than those agreed upon by the parties. Article
Twenty Eight thereby establishes a legitimate exception to the Agreement’s recognition clause. As
such, the manner in which the Company paid the $100 bonus is relevant only to the extent that the
payment took the form of either wages (which is how it showed up on their pay stubs) or benefits.

Finally, issues relating to mandatory subjects of bargaining and past practice must be

addressed. The Union claims that there is a narrowly applied, fixed and established past practice that
allows the Company to pay bonuses or incentive wages—but only to workers who satisfy stated

eligibility criteria. Evidence of previous such initiatives support the Union’s point that those

programs involved more strict eligibility requirements than the blanket payment of the $100 bonus to
all PHX ramp agents.
Contrary to the Union’s implication, however these initiatives did not establish a valid past

practice exception to the language of the Agreement. Article Twenty Eight does not restrict the
Company’s authority to make such wage and benefit adjustments for the benefit of a whole

classification or for certain workers who satisfy stated incentive criteria. Nothing in the Agreement
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limits the Company’s authority to select the individuals or groups to receive bonus or incentive
payments.
IV. CONCLUSION

For the reasons stated above, the grievance must be denied.

8

