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ARBITRATION AWARD
In the Matter of :

Local 555
Transport Workers Union of America
and

Southwest Airlines Company
Dallas, Texas
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Eric Carr
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FOR THE UNION:

Patti Adams
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IMPARTIAL ARBITRATOR :

Dr. A. Dale Allen, Jr.
Waco, Texas

By terms of the agreement between Southwest Airlines Company, hereinafter

referred to as the “Company,” and TWU Local 555, hereinafter referred to as the

“ Union,” Dr. A. Dale Allen, Jr., Baylor University, Waco, Texas, was selected by
the parties to serve as impartial arbitrator. A hearing was held at the Holiday Inn

Select of Dallas, Texas, on May 24, 2006. Full opportunity was afforded the

parties for the introduction of evidence, examination and cross-examination of
witnesses, and oral arguments. Upon receipt of post-hearing briefs, these

proceedings were declared closed on July 3, 2006.
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ISSUE
Was Grievant
is the appropriate remedy?

discharged for just cause? If not, what

STATEMENT OF GRIEVANCE

“Unjustly terminated. Reinstate with no loss of wages, benefits, seniority,

and to make whole in every way.”

PROVISIONS OF THE LABOR AGREEMENT
Article 20 - Grievance/Arbitration/Discharge and Discipline
A . Purpose. No employee who has passed his probationary period shall be
disciplined to the extent of loss of pay or discharge without just cause. . . .
C. Cost of Arbitration. It is understood and agreed that the cost of arbitration
shall be borne by the losing party.
Article 23 - Attendance
A. Purpose. The Company and the Union recognize that habitual absenteeism
and tardiness adversely affect operations and morale. . . . In order to avoid the
accumulation of occurrences, it is recommended that, in the event Employees
require time off , they should, to the degree possible, secure trades with other
Employees, request vacation time, or, where appropriate, request a leave of
absence. Using sick leave or sick pay for a purpose other than that intended
constitutes abuse. Abuse of sick leave or sick pay shall warrant immediate
termination. . . .
2. Requirements of Reporting. Call-ins must be made at least one-half
(1/2) hour before the start of the Employee’s shift on every day that the
Employee shall be absent. Failure to report absence at least one-half (1/2) hour
prior to the start of the Employee’s shift shall be treated as unreported. . . . If an
unusual condition exists that would make it impossible for the Employee to report
an absence or tardy within the required time frames before his shift, a valid
reason must be furnished. If no valid reason is furnished, the penalty for an
unreported occurrence shall be assigned. If an Employee can provide doctor’s
verification in advance of a specific duration of absence due to hospitalization,
the requirement to call in each day shall be waived by the appropriate manager.
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Section I
Attendance Program
Definitions
A. No Show. (Unreported Absence). Any Employee who is scheduled for
regular work, overtime, training, trades, or holidays and does not report his
absence as outlined in the “ Requirements of Reporting” section of this program
shall be charged with a No Show (Unreported Absence). Failure to report an
absence, whether or not verified by a doctor’s statement, shall be chargeable as
a No Show (Unreported Absence) . The Employee shall not be allowed to work.

Section II
Control Procedures
B. Point Accumulation. It is the responsibility of the Employee to know the
status of his point accumulation. . . .:
No action taken
Less than 3 points
Warning Letter
3-5
Final Warning
5 1/2 - 6 1/2
Termination
7 or more
D. Record Improvement. For each non-cumulative three (3) consecutive month
period during which an employee works without any chargeable occurrence, two
points shall be deleted from the Employee’s accumulation . . .

Side Letter of

Agreement

Number Seven - Attendance

. . . There shall be no charge to an Employee’s attendance record in the event
such Employee suffers a relapse of the same medical condition for which the
Employee utilized a doctor’s statement, provided:
1. The verified relapse occurs no later than three (3) days following the
Employee’s return to work; and
2. Such absence is verified by the same doctor or medical facility who
treated the Employee for the original illness/absence and which documents in
the statement that the Employee has suffered a relapse.
The doctor’s statement which confirms the relapse must be furnished to the
Company on the Employee’s first day back to work and will not be charged as
one of the Employee’s four (4) doctor’s statements allowed annually.
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POSITION OF THE COMPANY
The Company contends that, indeed, it had “ just cause” to terminate

Grievant

in accordance with Article 20A of the parties

Collective Bargaining Agreement (CBA). The Grievant violated the applicable
no-fault Attendance Program when, after failing to appear for work on February
16, 2006, she accumulated excessive points under the Program. The Company

did not subject

to unequal or discriminatory treatment. Moreover,

there was nothing in her past record to mitigate the penalty she received. Under

the Attendance Program (Article 23, Section MB), any employee that
accumulates seven or more attendance points will be terminated. The Union did
not dispute the 6.5 absenteeism points accumulated by the Grievant prior to

February 16, 2006. Instead, the Union argued that her unexpected nausea

experienced on the way to work that day constituted an “ unusual condition” per
Article 23A2, and thus this should have excused her latest attendance infraction

that brought her point total to 8.5 points, which is beyond the termination level

prescribed in the CBA.

In order to give management an opportunity to secure a replacement,

according to Article 23A2, employees must report a pending absence at least 30
minutes before their scheduled shift commences. If an employee fails to meet
this reporting requirement, the absence is considered a “No Show” and he/she

will receive two attendance points.

The only exception to this reporting

requirement is if an “ unusual condition exists that would make it impossible” to
report the absence at least 30 minutes prior to the beginning of the shift.
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Company contends that this “ unusual condition” exception was intended to cover
only “ extreme” situations such as if an employee was unconscious, or was being
rushed to a hospital following an accident.

According to Grievant

, she had been experiencing varying

degrees of stomach problems throughout the week of the incident.

On

Thursday, February 16, she woke up feeling nauseated, but elected to go to
work anyway. On her way to work, she had to stop twice to vomit. Although
knew that she had to call in sick by 2:30 p.m. or risk being terminated

via a No Show, Grievant testified that she did not pay any attention to what time
she stopped to vomit, or for how long she remained on the side of the road.

Finally arriving at the airport approximately five minutes prior to the beginning of
her shift, Grievant used her cell phone to call a Supervisor and report her

absence. Clearly,

had missed the reporting requirement deadline.
and the Union argue that she fully intended to work that day,

but she had to stop twice to vomit, which caused her to arrive at work later than
usual. Once at the airport, Grievant realized that she was too sick to work, at
which point she called the Supervisor. Company contends that this circumstance

did not rise to the level of an “ unusual condition” as intended by Article 23A2. It

was not “ impossible” for the Grievant to call in on her way to work. It is not
uncommon for employees to suffer from nausea and have to vomit.

had a cell phone in her car, which made it entirely possible for her to call in sick
in a timely manner. She was fully aware of her Absentee point status. Because
the Grievant had undisputedly accumulated more than seven attendance points,
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per the CBA the Company had no choice but to terminate her employment. (See

Ameritech, 114 LA 1257; and Cleveland Trencher Company , 48 LA 615). While
it is unfortunate when an individual becomes sick on the way to work, it can
hardly be considered so unusual an occurrence as to make it “impossible” for the

employee to call in as required by the CBA .
Grievant

was not the “ victim” of disparate treatment as the

Union contends. Each case must be examined on its own merits. The prior

examples cited by the Union are factually different than
and, therefore, are not significantly comparable.

’s situation

Moreover, the “ relapse”

provision found in Side Letter of Agreement Number Seven is clearly not
intended to excuse the employee’s duty to meet the reporting requirements
found in Article 23— even the Union does not deny that fact.

Hence,

’s grievance should be rejected.

POSITION OF THE UNION

Grievant

had been ill on February 12, 2006, and brought a

doctor’s note to excuse the absence on February 15, her first day back at work.
The Company accepted this doctor’s statement. On the morning of February 16,

Grievant felt nauseated but thought she was well enough to work. Thus, she

dropped her child off at daycare at 2:05 p.m. (as evidenced by a document) in
plenty of time to be at work by 3:00 p.m. Thereafter, she became sick and had

.

to stop twice in order to vomit

believed that after vomiting, she felt
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well enough to work that day. Thus, it did not occur to her to call in sick, and she
still had time to get to work by 3:00 p.m.

Grievant arrived at the airport short-term parking lot several minutes

before 3:00 p.m.

By now, she realized that she probably was too sick to work

that day. Moreover, she had vomit on her clothing, although she did have a
change of uniform at work if she had been able to work. Of course,

was aware that she was past the 30-minute contractual deadline for calling in

prior to the beginning of her shift. Thus, she called Supervisor Eddie Lopez in an
attempt to obtain another agent to work her shift. After being placed on hold for
a few minutes, Lopez talked with

and told her it was too late to call in.

Grievant was then transferred to Assistant Manager Donna Bochnowski after
being put on hold for another several minutes. It was now about 3:06 p.m.

Grievant told Bochnowski that she was in the short-term parking lot, explained
what had happened to her on the way to work, and said that she was just too

sick to work her shift. Bochnowski agreed that
see a doctor.

Thereafter,

should proceed on to

called the medical clinic from the short-

.

term parking lot, made an appointment, and arrived at the clinic about 4:00 p m.

as verified by a doctor’s note. The physician’s statement demonstrates that, in

fact, Grievant was ill and was given a shot of “phenergan.”

The Company refused to apply the “unusual condition” exception of Article
23A2 to

’s case. In addition, Company refused to apply the “relapse”

clause of Side Letter of Agreement Number Seven also found in the parties’

CBA.

made a valiant effort to get to work on February 16. Even
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though she had felt somewhat ill that morning, she thought she would be able to

work her shift. It would have been a violation of Article 23A had she called in

sick when she really felt like she could work— that would constitute sick leave
abuse. The two times she stopped along the highway to vomit, Grievant still

thought she would be able to work that day— it is not uncommon for employees
to work on a day when they are not feeling well. Therefore, she did not elect to

use her cell phone and call in sick at that point. Even after arriving in the shortterm parking lot, Grievant thought she might be able to work if given a short time
to clean up, change her uniform, etc. However, she ultimately realized that she

was too sick to work, and ended up going to the medical clinic for treatment.

Union contends that this situation

experienced clearly was an

“unusual condition” exception to the reporting requirement. Obviously, Grievant
could have called ' in sick more than 30 minutes prior to the commencement of
her shift, stayed at home and, thus, have avoided this costly No Show that led to

her termination. Instead, she genuinely thought she would be able to work her

shift. Grievant got to the short-term parking lot before the commencement of her
shift at 3:00 p.m., but too late to call in sick. The Company is not questioning the

fact that

was genuinely sick that day, as evidenced by the doctor’s

note and by the fact that she had been sick on preceding days. There is nothing

in

’s work history to indicate that she was the type of employee who

would simply not bother to call in if she genuinely thought she would be unable to
work.

Indeed, evidence presented in the arbitration hearing indicates that
often did volunteer work for the Company, such as visiting the
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schools to promote the Company’s image— she was a dedicated worker who
loved her job. This is the type of employee and situation for which the “ unusual
condition” exception should apply. In fact,

’s case is very similar to

in that both were sick in the parking lot, had

that of employee

soiled their uniforms, and failed to meet the reporting requirement per the
contractual deadline. A difference is that
much to drink the night before.

was sick because he had too

Nevertheless,

’s No Show and final

warning letter was removed from his attendance record, whereas

’s

was not. Thus, it appears that the Grievant was the victim of disparate treatment
when compared to

’s case.

In summary, Grievant

though she was well enough to work on

February 16, but medical evidence indicates that her assessment, though
genuine, was wrong. By the time

fully realized, while sitting in the

airport short-term parking lot, that she simply was too sick to work, it was too late
to call in sick without receiving a No Show penalty. Clearly, this is the type of

situation in which the “ unusual condition” exemption should apply. Hence, it
does not serve “ just cause” to terminate her under these circumstances.

Grievant should be reinstated and be made whole in every manner. In addition,
Union contends that the time off due to the unjust discharge should be counted
as “days worked” and be credited toward record improvement for attendance as
prescribed in the CBA.
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POSITION OF THE ARBITRATOR
This has been an interesting and unusual case. Both parties were well

represented and presented quality post-hearing briefs. In the final analysis, the
undersigned has concluded that both parties’ positions are partially correct and
partially lacking as will be explained below.

Therefore, Grievant

is to be returned to work by this Arbitration decision, but with limited
back pay in recognition of her measure of guilt in this case.

This neutral can fully understand the Company’s desire to be consistent in

its attempt to enforce the No Show reporting requirements of Article 23. If an

employee is not going to be able to report for work on a given day, management
needs at least a 30-minute warning of this impending absence in order to allow

time to find a substitute. Indeed, this is a common “universal” problem faced by

nearly all businesses in an effort to maintain a smooth work operation.
Moreover, this type of reporting requirement is not uncommon in labor
agreements, judging from the undersigned’s 39 years of experience as a Labor

Arbitrator. Consequently, the 30-minute notification requirement negotiated by

the parties in Article 23A2 is certainly reasonable.

However, there may be

occasions when an “unusual condition” arises that makes it “impossible” for

employees to comply with the time limits of the reporting requirement— the
parties recognized that probability in the language of Article 23A2. In addition,

an “ unusual condition” might arise wherein it is not entirely “impossible” for an

employee to call in 30 minutes prior to the commencement of work, but a “ valid
reason” nevertheless exists that would violate the “ just cause” provision of Article
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20A if termination were the penalty.

This is the scenario that exists in

’s situation which dictates that she be reinstated, even though she is
not entirely blameless in this case.

It is not necessary to recount, in detail, all of the events of February 16,
2006. In summary, the Company did not question the fact that

had

been sick and missed work on some days just prior to February 16, although she
had worked on February 15— she had provided a doctor’s note to verify this

illness. Likewise, the Company is not questioning the fact that

was

genuinely ill on February 16 as evidenced by another doctor’s statement
obtained by the Grievant about 4:00 p.m. that same afternoon. Further, the

Company is not really contesting that

was likely on her way to work

that day, dropped her child off at daycare about 2:05 p.m., and had to pull over
twice on the highway to vomit. Moreover, it is uncontested that, even though

had to stop twice to vomit, she still was at the airport facility prior to
3:00 p.m. when she attempted to initially call in and report her impending

absence— indeed if either of the two Company officials that

spoke to

while sitting in the airport short-term parking lot had been “ skeptical” regarding
the Grievant’s location, either of them could have gone out to the parking lot and

verified

’s “story.”

Consequently, what the Company’s position “ boils down” to in this case is
that it would not have been “ impossible” for the Grievant to have called in at least
30 minutes prior to the commencement of her shift after she became sick on her

way to work— she admittedly had a cell phone in her car. Indeed,
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herself honestly agrees that she could have done that had it occurred to her , but
she still intended to work that day and knew she could make it to the airport prior

to 3:00 p.m . which , in fact , she accomplished . Therefore , the Company
maintains that her termination was justified ( based upon attendance point
accumulation ) because it was not entirely “ impossible” for her to have called in
and , ergo , her cause does not fall within the confines of the “ unusual condition ”
exception found in Article 23A2.
The undersigned is not entirely unsympathetic to the Company’s

argument herein . However, this neutral has concluded that

’s account

is factually true (as the Company seems to believe as well ). Consequently , per
the language of Article 23A2, an “ unusual condition ” did exist , as supported by

“ valid reasons , ” that would render termination as lacking in “ just cause" under the

requirement of Article 20A.

In brief , the Grievant awoke that day feeling

somewhat “ queasy,” but genuinely felt like she would be able to work that day.
She also knew that it would be a termination offense per Article 23A to call in

sick , and thereby receive “ fraudulent” sick leave pay , if in fact she was not truly
unable to work her shift. Hence, she drove to work with the attitude that she
could make it through the workday. Grievant dropped her child at the daycare

center at 2:05 p. m . , leaving her plenty of time to complete the drive to the airport
well before her scheduled 3:00 p. m . shift would begin . The rest of the story is

—

known she had to stop twice to vomit , still thought she could work so did not
call in , and then arrived before 3:00 p. m. at the short-term parking lot of the
airport. By then , Grievant realized that she was physically unable to work , talked
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with two Company officials about her situation, and then went on the medical
clinic to receive treatment.

There seems to be little doubt that

’s true intent was to work on

February 16 right up to the time she arrived at the short-term parking lot shortly

before 3:00 p.m., but too late to comply with the 30-minute call in provision. It is
an interesting query— what does one do if one genuinely becomes ill within 30

minutes of the commencement of one’s shift? Obviously, management would
have to look at those on a “case by case” basis and do the “ right” thing.

’s situation was not exactly like that, because she had been ill and
vomiting prior to 30 minutes before the commencement of her shift. She had a
cell phone in her car and could have called in, but was bent on working that day

if at all possible. This was “poor judgment” on her part considering that she was

well aware of her “precarious” position under the Attendance Program of Article
23, Section IIB. It would have been far “ safer” to simply call in and not run the

risk of being terminated.

Certainly, she would not have been guilty of a

fraudulent sick leave call-in. Thus, she is not entirely without guilt in this case, as

will be reflected in the backpay portion of her reinstatement remedy.

There was some argument by the Union that the “ relapse” provision of
Side Letter of Agreement Number Seven should apply to

’s situation.

It is not necessary for the undersigned to examine that possibility in detail in that
the case can be resolved using only Article 23. However, both parties agree that

the “ relapse” clause was intended primarily to allow an employee to not be
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charged with an additional doctor’s statement, and does not excuse the

employee from complying with contractual reporting requirements.

In summary, while Grievant

exercised poor judgment in this

case when she did not “ safely” call in after getting sick on her way to work, the

undersigned is convinced that she was genuinely planning to work that day up to

.

the moment she arrived at the short-term parking lot shortly before 3:00 p.m To

put it another way, there would be no logical reason for

to run the risk

of being discharged by deliberately and willfully not calling in. Grievant has
never had a prior No Show on her record. Her prior service file indicates that

she was a dedicated and loyal employee who often performed volunteer work in
the Company’s interests.

Other than her questionable attendance record,

Grievant had not been a “problem employee.” Therefore, it would serve “ just

cause” to reinstate her, but with a significant backpay penalty.
An explanation of the Award is needed. The Union had requested that

Grievant’s discharge interval be counted as “ days worked” toward “ record

improvement” under the Attendance Program. The undersigned cannot do that.

Article 23, Section IID, clearly states that only the “period during which an
employee

works” is eligible for record improvement. Clearly, since

was not “ working” for the Company during her discharge interval, those days

cannot be granted toward record improvement. Secondly, Article 20C indicates

that “ the cost of arbitration shall be borne by the losing party.” Since neither
party was a complete “ losing party” in this decision, the cost of the Arbitrator will

be split evenly between the two parties.
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AWARD
Grievant

z is to be immediately reinstated to her former

position. Because she is not without blame in this case, as explained above, she
is to be given only one month of back pay. Grievant is to be reinstated in the

Attendance Program at the same level of points and status she possessed when
she was terminated.

Otherwise, Grievant is to be reinstated without loss in

accumulation of any seniority or benefits she would have earned had she not
been discharged. Regarding the “ loser pay all” language of Article 20C, since

there was no complete “ loser” or “ winner” in this decision, the parties are hereby
ordered to split the cost of the Arbitrator evenly.

Any unresolved disputes

regarding implementation or interpretation of this Award will be settled by the
undersigned upon written request of the parties.

Dr. A . Dale Allen, Jr.
Impartial Arbitrator
August 18, 2006

