ARBITRATOR'S OPINION AND AWARD

In the Matter of Arbitration Between:
March 21, 2016
SOUTHWEST AIRLINES COMPANY
and
TRANSPORT WORKERS UNION OF AMERICA, AFL-CIO
Local 555

Grievance: OAK-R-2174/15 (Agent X – Termination)

Before
Elizabeth Neumeier, Arbitrator
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Kevin Minchey, Attorney, Southwest Airlines Co.
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Jerry McCrummen, Vice President, TWU, Local 555

Statement of the Award:

The grievance is denied. In accordance with Article Twenty,
Section One, Paragraph C, the costs of the arbitration shall be
borne by the Union.
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BACKGROUND
Southwest Airlines Company (Company or Southwest) and the Transport Workers Union
Local 555 (Union) are parties to a collective bargaining agreement (CBA) effective July 1, 2008
through June 30, 2011, and continuing. In this case the Union protests the termination of the
Grievant as being without just cause as is required by Article Twenty, Section One, Paragraph L14. Specifically, the Union asserts in the grievance that
The punishment that was given to the agent was excessive in
nature. This is a case of horseplay gone awry. These circumstances
and lack of anger, intent, and a threatening demeanor makes the
discipline excessive in nature; lacking “just cause”. Termination,
under the circumstances, is inappropriate and does not justify
career capital punishment or termination for an agent of 25+ years.
The agent’s actions were not heinous nor rise to the level to justify
the termination of a senior tenured agent with a clean discipline
file. The agent could definitely be rehabilitated and a lesser
discipline would modify the behavior. There was no intent behind
the actions. The agent did not “strike anyone in anger.” The
momentary loss of judgment, a one time occurrence possibly due to
medical issues (high blood sugar due to his diabetes), increases
SWA’s burden to prove “Just Cause.” Agent needs to be reinstated.
[JX 2.]
The following facts are undisputed. At the time of his termination the Grievant had
worked for the Company for 24 years and had no current discipline in his file, other than for
attendance issues due to his medical condition. On one occasion in his career, in 2010, he had
been disciplined for stacking bags on top of the tug, something that had been permitted prior to
the rule being changed. He had never been to a fact-finding. His most recent performance
appraisal, for the period ending February 28, 2015, includes the following comment:
Agent X, you have a great attitude toward the job, and always do it
well. Thanks for asking questions so you work is not compromised.
As a transfer runner, you have been very careful with delivering the
bags to the correct flight, gate and pro-active on making sure of
prioritizing deliveries. [UX 2.]
The Grievant had most recently received recurrent training on Employee Policies on October 20,
2014.
The Company’s Employee Policies include the following:
5.4 Workplace Violence Prevention
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Revised: 11/15/2012
SCOPE: All Employees
To ensure a safe work environment for all Employees and to
minimize the risk of violence, all Employees should become
familiar with the Workplace Violence Prevention Policy and have
a clear understanding of their role in reporting workplace violence.
Southwest Airlines maintains a “Zero Tolerance” policy.
Workplace violence will not be tolerated at Southwest Airlines,
and any Employee found to be in violation of this policy will be
subject to disciplinary action, up to and including termination of
employment.
What is workplace violence?
Workplace violence is defined as actions or words that endanger or
harm another individual, or result in that individual having
reasonable belief that he or she or someone else is in danger. More
specifically, any acts of physical violence, threats of physical
violence, damaging of property, harassment, intimidation, or other
threatening behavior that occurs in the workplace, at the Company
sponsored events, or has a connection to the Company or affects
the workplace, is prohibited and will not be tolerated. It can affect
or involve Employees, Customers, contractors, and/or vendors,
Examples (includes but is not limited to the following):
•
•
•
•
•
•
•

Threatening to or causing physical harm or injury to
another person
Making threatening remarks, bullying, abusive, or
intimidating conduct, exhibiting acts of hatred, or other
similar behavior
Aggressive or hostile behavior that creates a reasonable fear
of injury or subjects another person to emotional distress
Intentionally damaging SWA property or the property of
others
Unauthorized possession of a weapon while on Company
property (including Employee parking lots)
Committing acts motivated by or related to Sexual
Harassment or domestic violence
Stalking type behavior such as constantly calling, texting,
or e-mailing another Employee in a harassing manner
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Making threats on social media sites such as Facebook®,
MySpace®, etc.

No Employee shall be subjected to criticism, reprisal, retaliation, or
disciplinary action for reporting acts pursuant to this policy.
However, if after investigating any complaint or threat of
workplace violence, Southwest Airlines determines that the
complaint was not made in good faith or that an Employee has
provided false information, the Employee will be subject to
disciplinary action, up to and including termination of
employment. [CX 2.]
The undisputed events leading to the Grievant’s termination may be briefly described. On
August 20, 2015,1 Southwest CEO Kelly was visiting the Oakland station. His visit began with
the Customer Service Agents at the counter, then continued in Operations. He next went to the
ramp area and T-point, where Manager of Ramp Operations Quirico “Ric” Gonzales was the first
to greet him. The Grievant drove up on his tug, parked and walked toward Kelly, brushing
Gonzales as he moved past. Ramp Supervisor Colleen Hartley was standing next to Kelly. The
Grievant thumped Kelly on the chest, then grabbed his shirt with both hands and pulled him
forward. The Grievant said words to the effect of “when are you going to give me my raise.”
Assistant Station Manager Manjit Jhutty, who had met CEO Kelly at the ticket counter and
escorted him to T-point was two to three feet away. He had seen the Grievant approach on his
tug, pulling two empty carts. When Jhutty turned around, he saw the Grievant with his hands on
CEO Kelly and saw rushed toward them. He put his hand on the Grievant’s arm and said “let it
go, now.” The Grievant said “I was just joking” and Kelly responded “that was not funny.” The
Grievant is 5'9" and CEO Kelly was estimated to be 6'3" to 6'5" tall. Security Officer Jay Oros
approached and said to remove the Grievant from the area. Jhutty escorted him away and asked
“what that was all about, what are you thinking? I’m not sure you if you realize what you done.”
The Grievant said “leave me alone, I’m fine.” He was subsequently escorted out.
The Grievant was working an early morning shift, starting at 3:30 AM, and had been on
duty for 6 hours with no meal break when CEO Kelly arrived. MRO Gonzales had learned of the
visit and briefed the Ramp Agents in each of his four zones. He asked them to be on point, do a
proper job, work safe and wanted to impress the CEO. He noticed that three agents, including the
Grievant, seemed bitter. The Grievant wanted to know when Kelly was coming and said he
would like to put his hands around his throat. Gonzales told him to be nice and professional.
Some agents sneered. The Union and the Company had been engaged in negotiations over the
terms of a successor CBA for four and one-half years and bargaining unit employees have not
received a raise in five and one-half years. Employees were aware that the Company earned a
record net income of $1.14 billion in 2014 and that CEO Kelly received annual raises and a
recent 24% raise. (UX 3.)
1

All dates are 2015 except as otherwise noted.
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Station Services Manager Ana Negrao made the decision to terminate the Grievant. She
learned of the incident from ASM Jhutty a few minutes after it occurred and began the
investigation by requesting statements from everyone in the area. She received statements from
the Grievant, Gonzales, Jhutty, Agent C, Hartley, and Oros. Her Leaders requested statements
from other Ramp Agents in the area. The Grievant’s statement reads as follows:
Gary Kelly, OAK leadership, and my fellow SWA employees,
I am writing this letter today to express my sincere apology for the
actions that transpired between me and Gary Kelly August 20th,
2015. My actions were completely inappropriate, and they have
brought shame and embarrassment upon me, my co-workers, my
leadership and the company.
As a 23 year ramp agent, I have built a strong friendship and bond
with my fellow employees. I think of them as family, and as is
common among family members, we often joke around with each
other. This typically includes light horse play and gentle ribbing, in
a manner that is understood and interpreted by all parties involved
as a joke. This is an environment that I have come to know and
have become comfortable with over the years.
Throughout the system, it is widely known that the contract
negotiations between ground operations employees and
management are currently a very contentious issue. When Gary
Kelly was touring the airport with our Station Manager Steve
Bernhardt, the tension was quite apparent. In a moment of poor
judgment and lack of situational awareness, I attempted to make
light of the situation by jokingly asking about when we would
receive a new contract. I did this by grabbing Mr. Kelly and
pretending to be a disgruntled worker. Right at that moment, I had
realized that my attempt at humor was horribly misplaced and
inappropriate. My suspicions were confirmed by Mr. Kelly when I
said, “Just kidding” and his response was, it isn’t funny.” I
immediately felt a sinking feeling in the pit of my stomach, and I
knew I had misread the situation and made a terrible mistake. I felt
no malice or ill will toward Mr. Kelly. My actions were merely
made in jest, but understandably, were not taken as such. For this I
truly apologize. I have worked for Southwest airlines for over two
decades. I have been here through the good times and the bad. I
have seen this company evolve and grow into what it has become
today, and I have grown along with it. This is not just a job for me;
it is a part of who I am. Each day I come into work, I feel truly
blessed to be here. I love my job and I love this company. It pains
me to think that a single moment, a single lapse in judgment, could
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put all this into jeopardy. No matter what the outcome, this will be
something I will deeply regret for the rest of my life.
Sincerely,
Agent X [JX 3, pg. 1.]
Supervisor Ric Gonzalez submitted the following statement:
As I briefed all agents before Gary arrived. I could sense a lot of
bitterness in the agents. I told each one, ask a question or two, but
keep it professional. They were 3 agents that showed unusual
bitterness, one of which was Agent X. He literally told me that
once Gary gets here he would love to put his hands around Gary ’s
throat. I laughed (assuming he was playing around), but then told
him to be nice, be professional, and keep in mind, his visit is just a
shaking hands, meet and greet. I then walked over to a different
zone to speak to other agents.
As Gary walked back to the Point, he began chatting with Colleen
Hartley. As he and Colleen were talking, Agent X approached him
and interrupted the conversation. Without even introducing himself
Agent X shoved Gary on the chest, then grabbed him by the front
of his shirt with 2 hands, shook him, and asked “when are you
going to give me my raise”.
My reaction was of shock and disbelief as this was happening,
when Majit pulled Agent X away. After this, Agent X looked as
though he were forcing a smile, played it off as though it was just
in good fun and humor, as he said “I am just playing”. This whole
incident only lasted about 1 minute, but after it occurred Agent X
was walked back to his area by Majit. As Gary had left the area, I
went back to discuss the incident with Agent X, but Majit had
already pulled him off the line.
The only agents I have not spoken to since, is Agent D, Agent E,
and Agent F who were off, so I was not able to get statements yet.
Agents I spoke to who were here all refused to sign statements.
Agent G was on the other side of the belt and did not see anything.
Agent H – at badging
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Agent I – zone 1 other side did not see
Agent J – did not see anything
Agent K – zone 1 also
Agent L – on break
[JX 3, pg. 3.]
ASM of Ramp and Operations Jhutty provided the following statement:
On Thursday, August 20, 2015, Mr. Gary Kelly was doing a station
visit in OAK. I, Majit Jhutty, along with Steve Bernhardt and Chris
Cattin accompanied Mr. Kelly as he visited each department.
During his visit, he came to T-Point to meet the employees
working back there. Mr. Kelly was having a conversation with
MRO Quiricio Gonzalez and then he turned to Ramp Supervisor,
Colleen Hartley and started to have conversation with her. While
they were having a conversation, I turned my back to Mr. Kelly to
see who else was at T-Point; when I turned around, I noticed Ramp
Agent Agent X had his hands on Mr. Kelly’s chest and then
grabbed his shirt by his collar. I was only a few steps away and
rushed towards them to get him to take his hands off of Mr. Kelly.
As I approach them, Agent X was aggressively pulling Mr. Kelly
towards them as he said something about the contract and getting a
raise. As I was trying to get Agent X to let go of Mr. Kelly’s shirt,
he said, “I was just joking; I thought you would get a kick out of
this.” Mr. Kelly said, “That was not funny”.
At this point, Agent X started to walk away and went back to his
zone. I followed him and asked, “what was that all about? What
were you thinking? Do you realize what you did? Agent X
responded, “leave me alone, Majit, I am fine.”
After my conversation with Agent X, I realized what just happened
was not a joke as Agent X stated earlier but rather intentional.
Agent X seemed upset and disturbed. I asked Agent X to follow me
to my office. He was suspended with pay and issued a Fact-Finding
Notice.
About an hour later, Agent X left me a message saying, “I was
wondering if I could apologize to Mr. Kelly.” [JX 3, pg. 4.]
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Agent C2 provided the following statement:
Agent X approached me and said “I heard Gary Kelly was going
to be here, when he walks through the door let me know.” I
responded “okay, why do you want to talk to him?” He then
responded “no I do not really want to talk.” And that’s when I
drove away in my golf cart. [JX 3, pg. 5.]
Ramp Supervisor Hartley provided the following statement:
On Thursday, August 20, 2015 Gary Kelly was visiting the station
and came to T-Point. While he and I were talking Ramp Agent
Agent X came up and said Hey Gary how are you. He placed his
hands on Mr. Kelly’s chest first then grabbed his shirt and asked
something about the contract. Mr. Agent X was removed by ASM
Majit Jhutty and while being removed stated he was only joking
around. [JX 3, pg. 6.]
Manager, Corporate Facilities Security Oros provided the following statement:
On 08-20-15 at approximately 0900 Pacific , I was participating in
a station visit at the OAK airport. Other participants in the group
conducting the visit were Gary Kelly, Steve Bernhardt, and Manjit
Jhutty. We had just left Operations, walked through a tunnel, and
arrived at the T-Point carousel. While Kelly was engaged in
conversation with a couple of employees, I observed a black male
subject (later identified as Agent X) walking from the other end of
the carousel at a brisk pace with a smile on his face. The
assumption was that Agent X was going to greet Kelly to OAK.
When Agent X came face to face with Kelly (they are similar in
stature), he raised both hands and simultaneously struck Kelly in
the upper pectoral area with two open hands. I could see that Agent
X was speaking, but I could not hear what he was saying. Agent X
then moved his hands out of view toward the center of Kelly’s
chest. Within seconds I observed both of Kelly’s shoulders lunge
forward in a rapid movement. Both of Kelly’s hands were down to
his side, so the only way this movement could have occurred was
by Agent X grabbing Kelly’s shirt and pulling him forward. Jhutty
was standing next to Kelly’s left shoulder during this action, and I
2

Agent C is no longer employed by the Company and did not testify at the arbitration

hearing.
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observed Jhutty grab Agent X’s right arm with his right hand to
prevent any further contact. I told Jhutty to remove Agent X from
the area. Jhutty escorted Agent X back to the other end of the
carousel and then out of sight. Once the two of them had separated,
Kelly began walking to his right and around the carousel with the
intent of engaging other employees on the opposite side. I stopped
Kelly and asked what words were exchanged, and Kelly said “I am
not sure what he was asking.” There were no obvious injuries to
Kelly, but I could see that his shirt was wrinkled on both sides just
below the collar buttons. The rest of the shirt was unremarkable, so
these wrinkles were indicative of someone grabbing the cloth and
squeezing. [JX 3, pg. 7.]
At the fact-finding meeting the Grievant presented an additional statement, reading as
follows:
On August 21st, I was returning to T Point from running some bags
out to gate 28. When I returned I saw Gary Kelly standing shaking
hands with some of the other supervisors and managers. It was my
plan to go up to him and grabbed him by the shirt and rattle him a
little bit and say “when are we going to get a contract Mr. Kelly”.
(With a smile on my face in a very joking tone) At that point a
manager removed my hands from his shirt. I was escorted off the
premises before being able to apologize and explain that I was
joking. [JX 3, pg. 2.]
The Grievant also provided a note from his doctor’s office reading as follows:
This patient has Type 1 Diabetes and is being managed on insulin.
Recent change in his work schedule and sleeping patterns could
very likely have led to fluctuating blood sugars. Low blood sugar is
well known to cause irritability and lapses in judgment. Insomnia
could certainly contribute as well.
Agent X has been my patient for many years, and has always been
even-tempered and reasonable. This was truly out-of-character. It
would be catastrophic for him to lose his job and health insurance.
[CX 1.]
Station Services Manager Negrao testified that at the fact-finding the Grievant explained
that he had grabbed CEO Kelley’s shirt in jest, and meant no malice. In making the decision to
terminate the Grievant, she concluded that the Violence Prevention Policy had been violated
because of the threatening behavior and physical act of grabbing the shirt. There was a reasonable
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belief that CEO Kelly was in danger. Gonzalez was in shock and disbelief and Manjit physically
removed the Grievant’s hand. She said that she did consider the Doctor’s note, but a medical
condition does not excuse unacceptable actions. She also considered the Grievant’s long tenure,
but for such a serious act the one incident is enough, under the zero-tolerance policy, to warrant
termination. This went beyond a display of anger because the Grievant had told Gonzales that he
wanted to put his hands around CEO Kelley’s neck. The fact that the Grievant showed regret and
remorse does not alter his actions. After consulting with Station leadership and Labor Relations,
on September 8 she issued the following results of fact-finding:
On August 31, 2015, a fact-finding was held to discuss your
behavior towards another Southwest Employee at T point on
August 20, 2015. In attendance at this hearing were you, TWU
Representative John Cadwallader, Neil Raman, Billy Martin, MRO
Jessica Hanssen, and me.
During the morning of August 20th, you participated in a
meeting with your supervisor and other employees. During the
meeting, it was discussed that the Chief Executive Officer of the
Company would be visiting the station. I have determined through
my investigation that during this meeting you told your supervisor
that you would love to put your hands around the CEO’s throat. In
response, your supervisor reminded you of the need to be
respectful.
You failed to heed your supervisor’s instructions. Through
my investigation, I have determined that as the CEO was walking
through T-point you approached him, slapped/pushed his chest,
then grabbed him by both sides of his collar. While pulling the
CEO towards you, you asked when your Union was going to get a
contract and when you would be given a raise. Your actions were
done at T-point in front of many other Employees including the
OAK Station Leadership.
In your written statement, you stated that contract
negotiations between Ground Operations Employees and
management were contentious. You admitted that you wanted to
confront the CEO to ask him about the contract negotiations. While
you blamed your behavior on tension associated with current
contract negotiations, you admitted to engaging in this conduct and
that your actions were completely inappropriate.
Although you characterized your actions as a “single lapse
in judgment,” I have determined that your behavior in the
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workplace as witnessed by other Southwest Employees was hostile,
threatening and intimidating to a fellow Southwest Employee. I
have also determined that your conduct was in direct violation of
Southwest Airlines’ Workplace Violence Prevention policy, which
is a “zero tolerance” policy that prohibits, among other things, any
acts of physical violence, threats of physical violence, intimidation,
threatening remarks, abusive or intimidating conduct, or aggressive
or hostile behavior that creates a reasonable fear of injury or other
threatening behavior that occurs in the workplace or affects the
workplace.
Furthermore, your conduct on August 20, 2015 also
violated Southwest Airlines’ Ground Operations Basic Principles
of Conduct, including, but not limited to, the following:
2.

An Employee on duty and in uniform reflects the
SWA attitude to our Customers on a personal basis.
It is imperative that you remember that your
appearance, attitude, and conduct, whether on or off
duty, may be a reflection on SWA, and that you act
accordingly.

4.

Complete coordination with Coworkers and
Supervisors is required to provide harmonious
working conditions.

8.

Restricting work, using threatening or abusive
language, intimidating, coercing or interfering with
fellow Employees or their work.

18.

Striking another Employee in a display of anger
shall warrant termination.

25.

Southwest does not want to interfere in the personal
affairs of Employees, however, conduct on or off
the job which is detrimental to the Company’s
interest including unacceptable or immoral behavior
on Company property or any adverse conduct that
reflects on the Company, whether on or off duty,
may be cause for immediate dismissal.

27.

Fighting, abusive and disrespectful behavior to a
fellow SWA Employee or Customer.

11

OAK-R-2174/15 (Agent X Termination)

12

Lastly, your conduct was a violation of Southwest Airlines’
Customer Service Principles and Practices, particularly the Golden
Rule, and Southwest Airlines’ Mission Statement, which says,
“above all, our employees will be provided the same concern,
respect, and caring attitude within the organization that they are
expected to share externally with every Southwest Customer.” I
note that on October 20, 2014, you received annual recurrent
training on our Company policies and procedures, including the
Ground Operations Basic Principles, Southwest’s Mission
Statement, and Southwest’s Workplace Violence Policy.
Based on your conduct and the violation of these policies,
your employment with Southwest Airlines is terminated effective
immediately. [JX 2.]
The grievance was denied by the Company and after the System Board deadlocked on
October 22, the Union appealed the grievance to arbitration. Both parties agree that the instant
case is properly before the undersigned arbitrator for final decision.
Company witnesses Oros, Gonzales, Hartley, and Jhutty testified consistent with their
statements quoted above. Manager of Labor Relations Debbie Griego testified that she had
researched similar cases and found no cases involving Ramp Agents but one involving a flight
attendant. Arbitrator Kathy Fragnoli found that the Company did not abuse its discretion in
terminating the flight attendant who admittedly “made statements invoking violent imagery and
applied to the Company’s CEO.” (CX 4.) Griego testified that for some actions rehabilitation
with the company’s not warranted. On cross examination, she acknowledged that the flight
attendant was a short-term employee.
The Grievant testified that he was not angry, but was probably more jealous because CEO
Kelly is able to give himself raises and bonuses. The ramp agents at the Oakland station are
frustrated, but he does not think that frustration justifies what he did. He accepted responsibility
and, as he wrote in his statement, will deeply regret it for the rest of his life. He acknowledged
that Gonzales had told them to be on their best behavior and professional. The Grievant said that
he walked toward CEO Kelly, at a normal pace, with a smile on his face with the intention of
asking about the contract, because it had been so long. He said “hello Mr. Kelly” and placed his
hands on his chest, grabbed his shirt, and asked when we were going to receive a contract. He did
not grab the collar. He pulled the shirt to look him in the eye. He did not raise his voice or use
profanity. He did not recall his fist being tense and Jhutty “just kind of pulled my arm down.”
The Grievant testified that he had started work at 3:30 AM and ate toast for breakfast at
about 2:30 to 2:45 AM. He had not eaten since he came to work and was feeling the effects of
low blood sugar.

13

OAK-R-2174/15 (Agent X Termination)

The Grievant further testified that he has never been presented with any writeup from
CEO Kelly, or been able to talk to him since the incident. He did try to apologize when the
incident happened but Jhutty did not allow him to. He later tried to call on the telephone. He
never meant to threaten CEO Kelly and had never before put his hands on a member of
management. On cross examination, the Grievant was asked why he put his hands on CEO Kelly.
He responded “for shock value, I think, as I stated, just to rattle him a little bit in regards to our
contract.” He said he did not grab and pull him to intimidate or threaten, because CEO Kelly is
“a little large for that.” He told Jhutty to leave him alone, that he was fine, because he was
frustrated he took him away so rapidly and did not feel it was necessary. He has asked, in the
past, for days off for his medical condition but did not do so on this occasion because it was not
one of those situations. He was still able to perform all the duties of his job.
Alternate Union Representative Billy Martin was a lav driver on August 20, did not
witness this incident and first learned of it from a co-worker who said there was a problem at TPoint with the Grievant. When Martin drove there and asked what was going on, the other senior
agent shook his head and explained. Martin attended the fact-finding and received the statements
from the Company. He asked to question the authors but they were not present or made available,
despite multiple requests and the fact that they were working at the time. The Grievant was the
only witness and he said he put his hand on CEO Kelley’s shirt and said “when are we going to
get a new contract?”Station Services Manager Negrao said that there was not a write-up from
CEO Kelley, but there was a possible email, and she would download it. To date the Union has
not seen it.
Representative Martin testified that he has worked with and around the Grievant for 24
years. He has never seen the Grievant put his hands on management and his normal behavior is to
use humor. Other OAK agents think highly of the Grievant and there would be no problems if he
were brought back to work.
RELEVANT PROVISIONS OF THE COLLECTIVE BARGAINING AGREEMENT
ARTICLE TWO
SCOPE OF AGREEMENT
A.
Recognition. The Union is recognized by the Company as the sole and exclusive
bargaining agent for the Employees of the Company based in the United States, its territories and
possessions, who comprise the class and craft of Ramp, Operations, Provisioning, and Freight
Agents. The Union reserves the right to defend and protect any covered Employee.
*
C.

*

*

Reasonable Work Rules. Employees covered by this Agreement shall be governed by
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all reasonable Company rules and regulations previously or hereafter issued by proper authority
of the Company which are not in conflict with the terms and conditions of this Agreement and
which have been made available to covered Employees and the Union Office prior to becoming
effective.
D.
Management Rights. The right to manage and direct the work force, subject to the
provisions of this Agreement, is vested in and retained by the Company.

ARTICLE TWENTY
GRIEVANCE/SYSTEM BOARD/ARBITRATION
DISCHARGE and DISCIPLINE
SECTION ONE
PROCEDURES
A. Purpose. No Employee who has passed his probationary period shall be disciplined to the
extent of loss of pay or discharge without just cause.
*

*

*

C. Cost of Arbitration. It is understood and agreed that the cost of arbitration shall be borne by
the losing party.
*

*

*

L. Interpretation/Application of Agreement. In the event of a grievance arising over the
interpretation of, or application of, this Agreement, or in the event of disciplinary action other
than discharge, the following steps shall apply. However, if the action involves discharge or a
Union grievance concerning a change in Work Rules, it shall proceed to sub- paragraph 3, below.
Decisions made pursuant to Steps 1 through 3, below, shall not constitute precedent of any kind
unless agreed to, in writing, by the Union and the Company.
*

*

*

14. Arbitration/Function and Jurisdiction. The functions and jurisdiction of the Arbitrator
shall be as fixed and limited by this Agreement. He shall have no power to change, add to, or
delete its terms. He shall have jurisdiction only to determine issues involving the interpretation or
application of this Agreement, and any matter coming before the Arbitrator which is not within
his jurisdiction shall be returned to the parties without decision or recommendation. In the event
any disciplinary action taken by the Company is made the subject of proceedings, the Arbitrator's
authority shall, in addition to the limitations set forth herein, be limited to the determination of
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the question of whether the Employee(s) involved were disciplined for just cause. If the
Arbitrator finds that the penalty assessed by the Company was arbitrary or unreasonable, he may
modify or remove that penalty.
CONTENTIONS OF THE PARTIES
The Company’s Contentions
The Company contends that it had just cause to terminate the Grievant’s employment.
The Grievant had received annual training and knew he could be terminated for engaging in
intimidating or threatening behavior at work. He asked his doctor to write a note because he
recognized that he would likely be terminated for his behavior. The morning of August 20, his
manager told the Grievant, after he made a threat, that he needed to be nice and professional, and
not cause issues. Nevertheless, the Grievant wrote in his statement that he had a “plan” to “rattle”
CEO Kelly about his lack of a raise and he carried through on that plan.
The Company contends that the Grievant’s conduct in grabbing CEO Kelly by the shirt
and pulling him towards him, then asking about his raise, is clearly intimidating and threatening
and cannot be tolerated in any work place. This is especially true given that the Grievant testified
that his intent was to have “shock value” and to “rattle him.” The Company simply cannot allow
an employee to place his hands on a co-worker to shock or rattle him in order to raise awareness
about an issue.
The Company notes that eyewitnesses to the event did not believe the Grievant was
joking and took his actions seriously. They reasonably believed he intended to or was capable of
further harming CEO Kelly. This conduct was clearly prohibited by the Workplace Violence
Policy and other policies. Southwest had just cause to terminate the Grievant in order to maintain
a safe work environment.
The Company contends that this case is somewhat similar to the termination of a 12-year
Southwest flight attendant for making threatening remarks. (Southwest Airlines and TWU Local
556 ("HFOU#), Case No. 27-0448 (Fragnoli 2012).) That flight attendant stated to another that he
wanted to decapitate CEO Kelly and put his head on a stick. In this case the Grievant did not just
threaten to cause harm, he actually physically grabbed and pulled CEO Kelly. The underlying
principle of the flight attendant case is applicable here since the key inquiry is whether others
took the Grievant’s conduct seriously and believed he intended to or was capable of causing
further harm. Under this standard, it is irrelevant whether the Grievant intended his actions to be a
joke or “shop humor” as the Union argues.
Among other cases, the Company relies upon the 2015 arbitration decision involving an
11-year veteran Southwest Ramp Agent who was terminated for threatening to bring a gun to
work and shoot people. Arbitrator Eisenmenger ruled that it did not matter whether that
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employee intended to carry out his threat. Following the holding in the "HFOU# case, Arbitrator
Eisenmenger found just cause for termination because others reasonably believed his threat was
serious and intimidating. (Southwest Airlines and TWU Local 555, ("HFOU"), Case No. SNAR-0333/15 (Eisenmenger 2015).)
The Company contends it has a legal obligation to maintain the security of its operations,
its employees, and its customers, and the termination of employee posing a threat is appropriate.
The Grievant’s termination was absolutely justified and appropriate based upon his conduct,
which was premeditated and done out of frustration and anger. The Company’s decisions to
discharge other employees for similar violations have been upheld in arbitration. Those
decisions, and decisions involving other parties, support the Company’s case here. See,
Southwest Airlines and Agent Z/TWU Local 555, (Helburn 1999) (discharge of a Ramp Agent
who reportedly told a coworker that another coworker’s actions were “means to be shot in the
head”); Southwest Airlines and Agent Y/Teamsters Local 19, (Jennings 2000)
(discharge for threatening to “go postal”); Southwest Airlines and TWU Local 555 (Agent W),
(Fox 2002) (upholding discharge of Ramp Agent for attacking a station manager); and Southwest
Airlines and Agent V/Teamsters Local 19, (Hughes 2000) (rejecting employee’s claim that he was
just joking and upholding his discharge for threatening to kill coworkers).
The Company contends that there are no mitigating circumstances that would warrant a
lesser discipline. The Grievant received annual training and knew that any threatening or
intimidating conduct could result in his termination. He was also warned just prior to the incident
that he should act professional and not cause any issues. He ignored his training and that warning
and, instead, followed through with his plan.
The Company contends that neither the Grievant nor the Union were truly remorseful
about this inappropriate conduct. The Union introduced evidence about CEO Kelly’s salary and
the Company’s profitability in an apparent attempt to suggest it was okay for the Grievant to act
out on his frustrations. The Union even said, on the record, that CEO Kelly was not welcome in
Oakland and his visit was solely to flaunt and antagonize his employees. With that type of
attitude, no leniency should be shown to the Grievant or to his Union. Given the hostilities
displayed, reinstating the Grievant would send the wrong message to TWU 555 employees.
The Company rejects the Grievant’s medical condition as an excuse for his behavior. He
testified that on August 20 his medical condition was not that bad, that he could still perform all
job functions and he did not need time off. In any event, medical conditions do not excuse
violence or otherwise inappropriate behavior at the workplace.
The Company contends that there was no need to call CEO Kelly as a witness about his
state of mind because the only relevant inquiry is whether someone had a reasonable belief he
was in danger or that the Grievant was a threat to the workplace. Oros’s testimony that CEO
Kelly agreed with the disciplinary action but did not want to criminally prosecute, combined with
his reaction of shock and statement that he did not think the Grievant’s actions were funny
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revealed his state of mind.
As in the "HFOU# and "HFOU" cases, the Company contends that the Grievant’s long
tenure and overall good work record do not justify lesser discipline. As at other companies, at
Southwest an act of workplace violence is so serious as to justify termination for a first offense.
For the above reasons, the Company maintains it is met its burden to show that the
Grievant was terminated for just cause and, therefore, asks that the termination be sustained and
the grievance denied in its entirety.
The Union’s Contentions
The Union contends that this incident was out of character for the Grievant. Station
Services Manager Negrao conceded that this was the first time she had an incident with him in
her entire 20-year career. She never previously had occasion to discipline him. Ramp Supervisor
Hartley and ASM Jhutty concurred that this behavior was out of character. No one involved in
this procedure had a bad thing to say about him and this should be a mitigating factor in the
Grievant’s favor.
When an employee was terminated for a single instance of slapping a co-worker,
Arbitrator John T. Nicholas reinstated him on the basis of his 22-year positive work record with
no violent history. (Oil-Dri Production Co., 133 LA 1267.) Further, Arbitrator Nicholas found
that the company workplace violence program did not specify the action involved. Here, the
Company’s policy states that discipline will be warranted “up to and including termination.” In
this case more reasonable remedies are available.
The Union disagrees that the Grievant’s medical issue should not provide mitigation.
There is little doubt that a diabetic can be affected both by their medication and by sudden
changes in their blood sugar.
The Union contends that the Company’s references to the parties’protracted negotiations
has no bearing on this case. Those drawn-out negotiations play a part in the feelings of the
workforce as a whole, but there are too many other factors involved to claim that this event was
going to happen simply because of the duration of contract negotiations. Those negotiations have
contributed to a feeling that CEO Kelly’s priorities are not the same as those of former CEO
Herb Kelleher. Kelleher’s was well-known among employees for stating “Happy and pleased
employees take care of the customers. And happy customers take care of the shareholders by
coming back.”
The Union notes that Ramp Agents other than the Grievant commented jokingly about
CEO Kelly’s visit. While the Grievant’s actions were clearly not professional, he got carried
away with the mood at T-Point that morning. He, however, approached with a smile and
ultimately revealed that he was kidding. Agents can get carried away with their humor and the
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Grievant did not come to that understanding until it was too late.
The Union agrees that workplace violence is a serious topic. It is perfectly understandable
that the Company wishes to protect all employees. Their choice of a zero tolerance policy as the
best way to do so does not necessarily mean that zero tolerance equals termination. There are
other disciplinary actions at the Company’s disposal to properly demonstrate behavior is
unacceptable, while not giving up on a man who has given them over 23 years of his life.
Further, this unilaterally implemented policy must not be in conflict with the negotiated CBA
requiring just cause.
The Union does not condone what the Grievant did. Discipline is warranted and needed,
but not to the extent of career capital punishment. This was a misguided, mistaken attempt at
humor, a bad joke gone horribly wrong. The Company knew of and should have weighed
mitigating factors in colluding the Grievant’s medical condition, his tenure, his work record, and
the fact that this was totally out of character. Further, given that CEO Kelly was significantly
taller and “built like a tight end” there could have been little for him to be threatened by. This is
reflected in his reaction stating it was not funny. That reaction showed that CEO Kelly
understood the incident was a misguided attempt at humor.
Finally, the Union contends that the Grievant has shown true remorse. He realized,
following his actions, that he had gone too far and immediately apologized. He added, in a
statement that he would regret the actions for the rest of his life. His lack of disciplinary history
shows he is not known to be troublesome and is likely to be the sort of employee who can be
properly rehabilitated.
For the above reasons, the Union requests that the grievance be sustained, that the
termination and all reference to it be purged from the Grievant’s file, and that he receive full back
pay including all eligible overtime, without suffering loss of seniority or benefits, and be made
whole in every way.
ISSUE
Was the Grievant terminated for just cause? If not, what shall be the remedy?
FINDINGS
The Company unilaterally promulgated its Workplace Violence Prevention policy. The
Union shares the Company’s interest in preventing workplace violence and has not argued that
the policy in unreasonable under Article Two, Section C of the CBA. However, the Union
objects to the application of the Workplace Violence Prevention policy in this case because the
Company allegedly has used its “no tolerance” stance to avoid its obligation under the “just
cause” provision of Article Twenty, Section One-A.
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The Company’s contention that just cause has been proven for the termination is based
upon the Grievant’s knowledge of the Company’s rules, the warning he had been given prior to
meeting CEO Kelly, and the actions he took in violation of the Workplace Violence Prevention
policy. As discussed below, at the arbitration hearing all three points were established by
substantial evidence.
The Grievant’s training record shows that on October 20, 2014, he completed recurrent
training covering employee policies. He did not deny knowing about the Workplace Violence
Prevention policy.
When MRO Gonzales met with the Grievant and his co-workers to inform them of CEO
Kelly’s impending visit, the Grievant along with several other agents showed, by words or
expressions, their frustration with the lack of progress in collective bargaining negotiations. The
Grievant stated that he would “like to put his hands around his throat.” MRO Gonzales laughed,
assuming he was playing around, and did not, at that time, treat those words as a threat or as a
violation of the Workplace Violence Prevention policy. Instead, in the context of a group of
agents meeting together and sharing a similar, negative reaction to CEO Kelly’s visit, he simply
admonished the Grievant to be nice and professional. There is no doubt that the Grievant heard
that instruction.
By his own written statement and testimony, the Grievant made a plan to go up to CEO
Kelly and grab him by the shirt, pretending to be a disgruntled worker, in order “to rattle him a
little bit.” Immediately after he carried out that plan the Grievant realized that his attempt at
humor was horribly misplaced and inappropriate. Those surrounding him reacted with alarm and
concern. ASM Jhutty moved to intervene, putting his hand on the Grievant’s arm. MRO
Gonzales reacted with “shock and disbelief.” CEO Kelly said it was not funny. The Grievant’s
conduct thus falls within the policy’s definition of workplace violence, i.e., “actions or words
that endanger or harm another individual, or result in that individual having a reasonable belief
that he or she or someone else is in danger.”
The contention that CEO Kelly was not in danger because of his greater stature or
because he merely responded “that was not funny” is not persuasive. Other members of
management clearly did have “a reasonable belief” that he was in danger. ASM Jhutty physically
intervened to remove the Grievant’s hand. MRO Gonzales, who had assumed that the Grievant
was “playing around” when he said earlier that he would love to put his hands around his throat,
observed that the Grievant looked like he was “forcing a smile” and “played it off as though it
was just in good fun and humor.” MRO Gonzales was shocked by the Grievant’s behavior.
More importantly, the Grievant admitted making a plan to engage in this exact behavior
for the specific purpose of “rattling” CEO Kelly. He thus engaged in a deliberate act of
threatening and intimidating conduct. In the Agent A case, Arbitrator Eisenmenger found that the
Company’s policy precludes “the use of language that the recipient could reasonably believe to
intimidate” and therefore the charges required no finding of intent. The Grievant’s
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belated claim that he was just kidding does not excuse his behavior
The Union is correct that the Workplace Violence Prevention policy provides for
disciplinary action up to and including termination, but does not require termination in all cases.
Given the seriousness of the Grievant’s offense and the importance of adhering to the Workplace
Violence Prevention policy, the Company found that the Grievant’s long service and good record
did not mitigate his behavior.
The difficulty with the Union’s request for mitigation, and request that the Grievant be
given the opportunity to be rehabilitated, is that the Grievant already had that opportunity. When,
earlier in the shift, he expressed to MRO Gonzales that he would love to put his hands around
CEO Kelly’s neck, he was warned. His subsequent behavior cannot be explained away on the
basis that he was just kidding or that he was impaired due to low blood sugar. The Grievant
testified that he was able to fully perform his duties that day. His after-the-fact claim of a medical
excuse is unavailing.
It is indeed sad that a single lapse in judgment can have such serious ramifications for a
long-service employee. Nevertheless, the Company’s obligation to provide a safe workplace, free
from violence or the threat of violence, is a weighty one. Certainly, under the Workplace
Violence Prevention policy the Company had and still has the discretion to impose a lesser
penalty. On this total record, however, the penalty assessed by the Company was not arbitrary or
unreasonable, within the meaning of Article Twenty, Section One-L-14.
For the above reasons, the grievance will be denied. In accordance with Article Twenty,
Section One, Paragraph C, the costs of the arbitration shall be borne by the Union.
AWARD
The grievance is denied. In accordance with Article Twenty, Section One, Paragraph C,
the costs of the arbitration shall be borne by the Union.

_______________________________________
Elizabeth Neumeier, Arbitrator
March 21, 2016

